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ARGUED AND DETERMINED 


IN 


THE SUPREME COURT 


NORTH CAROLINA. 


JUNE TERM, 1842. 


WILLIAM B. RUTHERFORD and others vs. JOSEPH GREEN 
and others. 


The act of 1823, c. 1210 (Rev. Stat. c. 38, s. 7,) which declares that June 1842 
* no inheritance shall descend to any person, as heir of the person last 
seized, unless such person shall be in life at the death of the person 
last seized, or shall be oor within ten months after the death of the 
person last seized” applies only where the person last seized has died 
since the passage of that act. 

It is at least questionable whether the administrator of an obligee ia a 
bond. conditioned to convey land to the obligee and his heirs can 
maintain an action at law on the bond. 

In Equity, a valid contract for the conveyance of land is in itself an 
equitable conveyance, whereby the person, to whom it is given, is re- 
garded as the complete owner, and is entitled, at any time, to call for 
a conveyance of the legal title. 

Upon his death, intestate, without having obtained such legal convey- 
ance, his equitable ownership descends to his heirs at law. And no 
arrangement by the administrator, nor receipt by him of the penalty 
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June 1842 of the bond, or of the value of the land, can defeat this right of the 





— heirs. 


Ruther- A purchase at a Sheriff’s sale only transfers the interest of the deLtor, 


ford 


Green. 


whatever it may be, subject to all equitable as well as legal demands 


of other persons. 
The cases of Rutherford v Wolfe, 3 Hawks 272. Cutlar v Cutlar, 2 


Hawks 324. Henderson v Hoke, 1 Dev. & Bat. Eq. 147. Thrower v 
McEntire, 4 Dev. & Bat. 359. Ward v Ledbeiter, 1 Dev. & Bat. Eq. 
496. Dudley v Cole, 1 Dey. & Bat. Eq. 429. Freeman v Hill, 1 Dev. 
& Bat. Eq. 389, cited and approved. 


This wasa suit in Equity, commenced in the Court of 
Equity for Rutherford county, at the Fall Term, 1839. Af- 
ter answers had been put in, various orders made and testi- 
mony taken, the cause was set for hearing and transmitted by 
consent to the Supreme Court. 

The facts disclosed by the pleadings and proofs are set 
forth in the opinion delivered in this court. 


Bynum for the plaintiff. 
Alexander for the defendant. 


Rurrin, C. J. The bill-was filed in November, 1839, 
and the object of it is to obtain a conveyance of four tracts 
of land adjoining each other, situated in the counties of 
Rutherford and Lincoln, and containing in the whole 7403 
acres; which the plaintiffs claim as the heirs at law of James 
Rutherford, deceased. It sufficiently appears in the plead- 
ings and proofs, that James Rutherford died in November, 
1819, without having been married, and leaving brothers 
and sisters, natives and residents of Scotland, and subjects of 
the King of Great Britain, and also leaving Walter B. Ruth- 
erford, a son of Alexander Rutherford, one of the said bro- 
thers of the said James, which said Walter B. was also a na- 
tive of Scotland, and came into this State and married here 
in the year 1816, and has ever since resided here without 
being naturalized; and that the plaintiffs are the issue of the 
said Walter B. Rutherford, born in this State, of his said 
marriage. 

The bill states, that in 1818, James Rutherford, for a price 
paid, purchased the Jand in question from Joseph Weir, who 
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was then seized of it, as described in the bill, and in a plat of June 1842 
survey thereto annexed; and that Weir then executed a pe-"p ono 
nal bond for a large sum of money, with condition to be ford 
void on the conveyance of the land in fee simple by Weir to ent 
Rutherford or his heirs on request. "That one Hogg became 
the administrator of the intestate James in 1823, and came 
into possession of his papers, and, among them, of the bond 
or articles in question; and that upon some agreement or 
combination between Hogg and Weir, the former delivered 
the bond to the latter, from whom it has not been since ob- 
tained, and by whom it was probably destroyed. 

The bill then states, that Joseph Weir died in 1828, leav- 
ing a widow and several children, who are nade defendants 
in this suit; and also that Joseph Green, another defendant, 
is in possession of, and claims a part of the land purchased 
by James Rutherford, but that if he has a sufficient_convey- 
ance for the same, he took it with notice of J. Rutherford’s 
previous purchase, and cannot hold against the plaintiffs, 
The prayer is for a discovery and production of the bond or 
articles, and for proper conveyances of the legal title from the 
defendants for the parts of the land, of which the title is in 
them respectively, and for general relief. 

The widow and heirs of Weir answered together, and the 
defendant Green separately. Neither answer admits the 
bond from Weir to Rutherford, nor any knowledge, if there 
was such an one, that it covered the land in dispute. That 
of the Weirs states, that as they understood and believe, 
Hogg, as administrator of James Rutherford, instituted an 
action of debt against Joseph Weir on some bond, and that a 
compromise was made between them, on which Weir paid 
the costs and made satisfaction to Hogg for the contract and 
took it up; and they suppose that may have been the instru- 
ment on which this bill is founded, though of that they have 
no knowledge or information. Those defendants further 
say, that they have not been in possession or enjoyment of 
any of the land claimed by the plaintiffs, since the death of 
Joseph Weir; and they do not admit that the plaintiffs are 
the heirs at law of James Rutherford. 

The answer of Joseph Green admits the plaintiffs to be 
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June 1842 Rutherford’s heirs, as alleged by them; and that he was seiz- 





Ruther- 
ford 
v 
Green. 


ed of 640 acres of the land described in the bill and lying 
in Lincoln; which he claims in the following manner: He 
says that Joseph Weir entered into a recognizance which 
bound these lands to the State, upon which judgment wes 
rendered, and the lands sold by the sheriff on an execution 
thereon issued, and were purchased by one Samuel Green, 
who took a sheriff’s deed, and afierwards conveyed to this 
defendant, Joseph Green. 

Both the answers further state, that before the conveyance 
from Samuel to Joseph Green, the plaintiffs filed a bill upon 
the same subject matter against Samuel Green and the pre- 
sent defendants, the Weirs; in which there wus a decree in 
favor of the defendants to that suit, dismissing the bill; and 
they pray the benefit thereof as a bar to the present bill. 

It may be as well to dispose of this last point at once, by 
mentioning that the defendants have failed to establish it by 
offering any former decree in evidence. The truth is, the 
answers are mistaken on that point, as we happen to remem- 
ber that the former suit alluded to was transferred to this 
court for hearing; and that when it should have been heard, 
the counsel for the plaintiffs found, that for some defect of 
proof, he could not sustain the biil, and asked leave to dis- 
miss it before the hearing, without prejudice; which was ac- 
cordingly granted; and then, it seems, the present suit was 
brought. Clearly, if the former proceedings were before us, 
there is nothing in. them that could present an obstacle to 
the present bill; but as they have not been read, it is suffi- 
cient to declare that the defendants have failed to establish 
the fact stated in that part of their answers. 

Upon the question of the right of the plaintiffs to inherit 
from James Rutherford, which is made in the answer of the 
Weirs, the court entertains no doubt. ‘The facts are clear, 
that they are the nearest relations of the deceased, who are 
citizens of the United States, and that their father and all 
the brothers and sisters of the deceased are aliens. The 
matter of law is equally clear; as it was long ago decided in 
an ejectment brought upon the demises of the present plain- 
ffs. Rutherford v Wolf,3 Hawks 272. It was there 
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held, that the act of 1801 remained in full force, notwith- June 1842 
standing the general canons of 1808; and to that may now |, 


be added the legislative sanction, by the re-enactment of both 
those acts together, in the Revisal of 1836. 

A question might have been made between the plaintiffs 
themselves, whether some of them can claim parts of the 
land as being co-heirs with the other plaintiffs. All of them 
are eight in number; so that it is probable some of them 
might not have been born before the act of 1823, c. 1210, 
went into operation; and as to those born after, a plausible 
objection might be raised, that they were notheirs. But we 
think there would not be much difficulty in the point, had 
the facts been stated, to raise it. Before the act, all the bro- 
thers and sisters, although some of them were posthumous, 
would be admitted, as they came into life, to inherit. Cut- 
lar v Cutlar, 2 Hawks 324. This the statute of 1823 al- 
tered, by enacting that no inheritance shall descend to any 
person, unless such person shall be in life at the death or 
within ten months after the death, of the person last seized. 
But we do not think the present case within that act, since 
James Rutherford, the propositus, died in 1819, and the de- 
scent from him was fixed by the law as it existed at the time 
of his death. The act, if the words were doubtful, ought 
not to be construed so as to affect the right to lands previ- 
ously descended. But the language in this case is all fu- 
ture: “no inheritance shall descend to any person, unless 
such person shall be in life” &c.; which clearly shews, that 
its provisions are altogether prospective and do not embrace 
the case of a descent from a person before that time dead. 
We think, therefore, that all the plaintiffs ate entitled to a 
conveyance, if any of them are. And we have, accordingly, 
next to consider, whether the plaintiffs have made out a case 
for the relief they ask; and we are of opinion they have. 

Tiree witnesses establish the existence of the bond from 
Joseph Weir to James Rutherford very clearly. One of 
them, Francis Alexander, states that at the request of those 
parties, he surveyed the lands, which by the bonds Weir 
obliged himself to convey to Rutherford, and he identifies it 
by annexing the plan of survey to his deposition: which 
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survey he says was made before the bond was executed, but 
with a view to it. This witness farther proves, that after 
the death of Rutherford, Hogg, as his administrator, brought 
an action against Weir on the bond, and that, after it had 
pended some time, Weir paid to Hogg, in bonds on other 
persons, the value they set on the lands, and Weir took his 
bond up, and probably destroyed it. Under such circum- 
stances we cannot hesitate to declare, that there was a valid 
agreement in writing, whereby Wier was compellable in this 
court, to convey the lands described by the witness, to Ruth- 
erford, and that it remains in full force. Itis true, the plain- 
tiffs do not give precise evidence of a particular price paid 
or other valuable consideration moving from Rutherford. 
But it is sufficiently shewn, that there were pecuniary trans- 
actions between those persons, in the course of which a trea- 
ty for this purchase arose; and when this covenant or obli- 
gation was subsequent'y given, the inference is a natural 
one from the course of dealing, that it was founded on an 
adequate consideratior, which inference is to be deemed the 
Stronger against Weir, from the fact that he unjustly, as a- 
gainst these plaintiffs, possessed himself of that instrument, 
so as to deprive them of the power of using the instrument 
itself, as evidence of the consideration which Rutherford had 
given. Henderson v Hoke, 1 Dev. & Bat. Eq. 147. And 
this is more especially a fair inference, since, during the liti- 
gation with Hogg, Weir made no pretence that the contract 
was voluntary, or not founded on a full consideration, but 
actnally paid to Hogg the full value of the land, as estimat- 
ed by them. 

It was, faintly indeed, contended on the hearing, that this 
obligation ws a personal contract, and that the administra- 
tor could maintain an action on it, and that, therefore, the 
payment to Hogg and cancelling the instrument was a dis- 
charge of it. In the first place, it may be questioned whe- 
ther the personal representative could have an action on the 
bond. Shep. Touch. 171. Thrower v McEntire, 4 Dev. 
& Bat. 359. But if he could at law, it is the settled princi- 
ple of equity, that a valid contract for the conveyance of 
land, is, in itself, an equitable conveyance, whereby the per- 
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son to whom it is given, is regarded in equity as the com-Jane 1842 
plete owner; and is entitled at any time to call fora legal sorcery 


conveyance, whereby he may become legal owner also. 


ford 


Ward v Ledbetter, 1 Dev. & Bat. Eq. 496. That equita- outs 


ble ownership descended in equity to the present plaintiffs, 
and of that inheritance no arrangement between Weir and 
Hogg could defeat them. 

Another objection taken by the defendant Green is, that 
he is entitled to the protection given to a purchaser without 
notice. This is founded on the evidence of Samnel Green, 
under a conveyance from whom this defendant derives title. 
He states, that he became the purchaser of the land at a sale 
made by the sheriff of Lincoln, on the execution in favor of 
the State against Joseph Weir, as set forth in the answers; 
and that, at the time he purchased, he paid the purchase mo- 
ney and took a conveyance from the sheriff; he had ho 
knowledge whatever of any claim but Weir's to any part of 
the land. If this were true, and if, also, it formed a defence 
to the bill, in point of law, we could not act on it in this 
case, since it is not relied on or in any manner brought for- 
ward or hinted at in the answer; and the deposition, being to 
a matter not in the issue in the cause, cannot be regarded. 
But, if the answer had stated the point in the most formal 
manner, it would have been ineffectual, inasmuch as we 
hold, that a purchase at sheriff’s sale, like every other as- 
signment by act of law, only transfers the interest of the 
debtor, whatever it may be, and in the state it is in, subject to 
all equitable as well as legal demands of other persons. 
Dudley v Cole, 1 Dev. & Bat. Eq. 429. Freeman v Hill, 
Idem. 389. 

The plaintiffs are therefore entitled to the decree estab- 
lishing the agreement, and that the defendants severally con- 
vey to them the paris of the land of which they are respec- 
tively seized. What those parts are, we do not clearly per- 
ceive upon the pleadings or plat. It is stated that the de- 
fendant, Green, purchased all that part of the land which 
lies in Lincoln eounty, and that it contains 640 acres; but 
the part thus claimed by him is not distinguished, either by 
‘aying down on the plat the line between the counties, or 
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June 1842 otherwise; and, hence, an enquiry on that point must be 
-——————~ made. The costs of the enquiry, and also all other costs, 


Ruther- 
ford 
v 
Green. 


as between the plaintiffs and the defendant Green, must be 
paid by him; but as against the other defendants, the heirs 
and widow of Weir, the plaintiff does not recover costs. 

We must not omit to notice that the defendant, Green, 
states in his answer, that before the commencement of this 
suit, he had sold to different persons more than 400 acres of 
the land. He has not, however, specified the parts or per- 
sons, nor on the hearing offered evidence of such sales, much 
less of conveyances; and, therefore, we cannot proceed up- 
on the supposition of the existence of them. If the fact be 
as stated, it will be for the plaintiffs to take their remedy, as 
they may be advised, either by adopting the sales and re- 
ceiving the price from the defendant, or by bringing in the 
purchasers and claiming the land. 


Per Curiam, The plaintiffs declared entitled to 
recover, and Enquiry ordered. 
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‘JOSEPH L. SIMMONS ¢s. SPIER WHITAKER, Executor of 
JESSE H. SIMMONS and JAMES HALLIDAY’S Adm’ors. 





A court of equity will compel the executor of an insolvent testator, who June 1843 


is prosecuting a claim for money which had been held by his testator ~ 

as a trust fund, to permit the cestut que trust to receive the money; 

and the executor will not, by so doing, make himself liable on aé- 
count of that fend to the demands of other creditors. ' 
A creditor cannot, in a bill against an executor for an account in his own 

- name and for his own benefit, make another creditor a party defendant 
and compel him to desist from prosecuting his suit at law against the 
executor. 

Such a bill may be filed by any creditor in behalf of himself and al/ or 
the rest of the creditors against an executor for an account of assets; 
and after such account is decreed, any cne of the creditors, on peti- 
tion, or on motion on affidavit, may obtain an injunction agsinst any 
one or more of the creditors, attempting to proceed against the execu- 
tor at law. All the creditors, (on such a bill) may be compelled to 
come in and prove their debts before the master, and the asséts will 
be paid in a course of /ega/ administration, 


This was a bill filed in Halifax Court of Equity, at 
Spring Term, 1841, in his own name against the defendants 
Spier Whitaker, executor of Jesse H. Simmons, dec’d, and 
Redding J. Hawkins and his wife, administrators of James 
Halliday, dec’d. Atthe Fall Term, 1842, the defendants, 
Hawkins and wife, filed their demurrer to the bill, and, at 
Spring Term, 18/2, his Honor Jndge Serre presiding, the 
demurrer was overruled, and the defendants, Hawkins and 
wife, ordered to answer over. From this interlocutory de- 
cree, these defendants, by permission of his Honor, appealed 
to the Supreme Court. 

The nature of the bill and the grounds of the demurrer 
are sufficiently stated in the _— delivered in this court. 
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Whitaker for the plaintiff. 
B. F. Moore, for the defendant. 


Dantet, J. The plaintiff, a creditor of the testator Jesse 
H. Simmons, has, in his own name and for his own benefit, 
filed this bill against the executor of the said Jesse for an 
account of the assets &c. The administrators of James 
Halliday, another creditor, are made parties defendants. The 
bill, (in addition to the debt due to the plaintiff in his own 
right) alleges that the plaintiff was master in chancery for 
Halifax county, and that Jesse, the defendant’s testator, had 
acted as his deputy in the said office, and in that character 
had lent toone James Simmons $360, a sum of money be- 
longing to the said office; and that the executor of the said 
Jesse, had a large demand against the said James, and had 
obtained a judgment against him for it, including the partic- 
ular sum belonging to the masters office, borrowed by the 
said James as aforesaid. The bill further states, that the es- 
tate of the said testator is insolvent, and that the administra- 
tors of Halliday are prosecuting their claim, by an action at 
law, against the executor of the said Jesse. And that the 
plaintiff is apprehensive that the said administrators will 
obtain a judgment, and subject all the assets in the hands of 
the executor of the said Jesse, and also the sum due from 
James Simmons, including the money borrowed by him from 
the master’s office, before he, the plaintiff, can put his claim 
in asituation to receive any part of the said assets. The bill 
prays a decree for an account against the executor of Jesse 
H. Simmons, and that the assets be brought into court and 
distributed: and it prays, that the court will enjoin Halliday’s 
administrators from proceeding at law. Halliday’s adminis- 
trators demurred to the bill. The court overruled the de- 
murrer—but allowed the said administrators te appeal from 
the decision to this court. 

First, as to the $300 and interest, money received by 
James Simmons. The demurrer admits that it was trust 
money which belonged to the plaintiff’s office, and which 
the deputy Jesse permitted James Simmons to take and use. 
That money, with its interest, the executor has not as yet 
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collected. He, it is true, has obtained a judgment against June i348 


James Simmons on account of debts due his testator’s estate, i 


which includes this sum of $300, and interest. But as this 


--— 


Simmons 


v 


trust fund is identified, we think that it belongs to the plain- Whitaker. 


tiff, and that he may rightfully pursue and take it, and that 
the executor should permit him to‘receive it. ‘The executor 
cannot be made liable for the amount of this judgment as as- 
sets, until he has collected it, or has negligently omitted his 
duty in collecting it. As the $300 and interest never be- 
longed to his testator, and it was included in the judgment 
by mistake, his (the executors) permission of the right owner 
now to take it, can never subject him to any loss on the score 
of negligence. 

Secondly, the bill does not charge, that the administrators 
of Halliday are particularly endeavoring to subject the ex- 
ecutor of Jesse H. Simmons, to that sum of money as assets, 
which James Simmons obtained from the master’s office. 
The said administrators are only eudeavoring to obtain a 
judgment et law for their debt, and to subject such assets to 
its satisfaction as properly belong to the estate of the testa- 
tor. This they had a right to do, without being madea par- 
ty to a bill like this, or to be enjoined by any case made in 
and by this bill. Had the plaintiff filed what is called in 
England the usual creditor’s bill, in behalf of himself and 
all or the rest of the creditors, against the executor for an 
account of the estate of Jesse H. Simmons, and had obtain- 
ed an interlocutory decree for an account thereupon, then 
he, or any of the said creditors, or the executor, might, by 
petition or motion on affidavit in the cause, have obtained 
an injunction against any one or more of the creditors, who 
might have attempted to proceed at law against the executor. 
All the creditors would, after a decree to account in such a 
bill, be compelled to come in before the master, and prove 
their debts there. And the court would, on the report of the 
master being made, have decreed the entire assets of the es- 
tate, to be paid out to the creditors in a course of legal ad- 
ministration. But that course has not been pursued by the 
plaintiff; and we think that the court erred in overruling the 
demurrer of Halliday’s administrators. This opinion will 
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Whitaker for the plaintiff. 
B. F. Moore, for the defendant. 


Danret, J. The plaintiff, a creditor of the testator Jesse 
H. Simmons, has, in his own name and for his own benefit, 
filed this bill against the executor of the said Jesse for an 
account of the assets &c. The administrators of James 
Halliday, another creditor, are made parties defendants. The 
bill, (in addition to the debt due to the plaintiff in his own 
right) alleges that the plaintiff was master in chancery for 
Halifax county, and that Jesse, the defendant’s testator, had 
acted as his deputy in the said office, and in that character 
had lent toone James Simmons $360, a sum of money be- 
longing to the said office; and that the executor of the said 
Jesse, had a large demand against the said James, and had 
obtained a judgment against him for it, including the partic- 
ular sum belonging to the masters office, borrowed by the 
said James as aforesaid. The bill further states, that the es- 
tate of the said testator is insolvent, and that the administra- 
tors of Halliday are prosecuting their claim, by an action at 
law, against the executor of the said Jesse. And that the 
plaintiff is apprehensive that the said administrators will 
obtain a judgment, and subject all the assets in the hands of 
the executor of the said Jesse, and also the sum due from 
James Simmons, including the money borrowed by him from 
the master’s office, before he, the plaintiff, can put his claim 
in asituation to receive any part of the said assets. The bill 
prays a decree for an account against the executor of Jesse 
H. Simmons, and that the assets be brought into court and 
distributed: and it prays, that the court will enjoin Halliday’s 
administrators from proceeding at law. Halliday’s adminis- 
trators demurred to the bill. The court overruled the de- 
murrer—but allowed the said administrators te appeal from 
the decision to this court. 

First, as to the $300 and interest, money received by 
James Simmons. The demurrer admits that it was trust 
monev which belonged to the plaintiff’s office, and which 
the deputy Jesse permitted James Simmons to take and use. 
That money, with its interest, the executor has not as yet 
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collected. He, it is true, has obtained a judgment against June i548 
James Simmons on account of debts due his testator’s estate, Co ns 
which includes this sum of $300, and interest. But asthis = y 
trust fund is identified, we think that it belongs to the plain- Whitaker. 
tiff, and that he may rightfully pursue and take it, and that 
the executor should permit him to'receive it. The executor 
cannot be made liable for the amount of this judgment as as- 
sets, until he has collected it, or has negligently omitted his 
duty in collecting it. As the $300 and interest never be- 
longed to his testator, and it was included in the judgment 
by mistake, his (the executors) permission of the right owner 
now to take it, can never subject him to any loss on the score 
of negligence. 

Secondly, the bill does not charge, that the administrators 
of Halliday are particularly endeavoring to subject the ex- 
ecutor of Jesse H. Simmons, to that sum of money as assets, 
which James Simmons obtained from the master’s office. 
The said administrators are only eudeavoring to obtain a 
judgment et law for their debt, and to subject such assets to 
its satisfaction as properly belong to the estate of the testa- 
tor. This they had a right to do, without being made a par- 
ty to a bill like this, or to be enjoined by any case made in 
and by this bill. Had the plaintiff filed what is called in 
England the usual creditor’s bill, in behalf of himself and 
all or the rest of the creditors, against the executor for an 
account of the estate of Jesse H. Simmons, and had obtain- 
ed an interlocutory decree for an account thereupon, then 
he, or any of the said creditors, or the executor, might, by 
petition or motion on affidavit in the cause, have obtained 
an injunction against any one or more of the creditors, who 
might have attempted to proceed at law against the executor. 
All the creditors would, after a decree to account in such a 
bill, be compelled to come in before the master, and prove 
their debts there. And the court would, on the report of the 
master being made, have decreed the entire assets of the es- 
tate, to be paid out to the creditors in a course of legal ad- 
ministration. But that course has not been pursued by the 
plaintiff; and we think that the court erred in overruling the 
demurrer of Halliday’s administrators. This opinion will 
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_ dune 1842 be certified, with directions that the decree be reversed, aud 
~~~" the demurrer sustained. See Story’s Equity Pleader, 97, 
where the authorities on this subject are all collected. 


Per Curiam, Ordered accordingly. 


JOHN TURNER es. GEORGE KING. 


W here it appeared ta the satisfaction of the court, that, at a sale of the 
plaintiff’s land by execution, the defendant agreed to purchase the 
lend, and that the plaintiff might redeem it by paying the purchase 
money and interest, and in consequence of this agreement bidders 
were deterred from bidding, and the land was sold greatly below its 
value; Held that the plaintiff had a right to redeem, by paying the de- 
fendant the purchase money and interest, and also such other sums as 
he might owe him on a general account. 





This was an Injunction Bill, returnable to September 
Term, 1824, of Jones Court of Equity. At the coming in 
of the defendant’s answer the injunction was dissolved, and 
the bill was retained asan original bill. After various orders 
and the taking of testimony, the cause was set for hearing 
at Spring Term, 1842, and then ordered, by consent of the 
parties, to be transmitted to the Supreme Court. 

The facts set forth in the pleadings, and those established 
by the proofs, will be found in the opinion delivered in this 


court. 


John H. Bryan for the plaintiff. 
No counsel for the defendant in this court. 


Danie, J. ‘The plaintiff, in his bill, states that he was 
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seized in fee of two tracts of land—that writs of execution June 1842 
were issued against his property by his creditors—that one A 
of the tracts was exposed to sale in the year 1818, and the 
other in the year 1819—that there was an express agreement 
and understanding between hiin and the defendant, that the 
defendant should act as his friend in bidding off the said 
tracts of land, and that he would bid them off for the plain- 
tiff and not for himself, and that he was not to keep or claim 
the same; but upon the plaintiff ’s paying the said sums with 
interest, the defendant was to claim no further interest there- 
in—that the said agreement was known to the people at the 
sale, and competition was thereby stifled —that the defendant 
purchased the two tracts of land for $190, a sum far below 
the value of the lands. The plaintiff says, that he has in 
various ways paid this sum, and all other debts and demands 
which the defendant had on him—that, notwithstanding, the 
defendant obtained a deed from the sheriff, and has brought 
an action of ejectment to turn him out of possession. The 
bill prays for an injunction, and for general relief. 

The defendant, in his answer, admits that he purchased 
at sheriff’s sale the two tracts of land mentioned in the bill, 
and has taken a deed, and has brought an action of eject- 
ment: But he denies, that he made any agreement with the 
plaintiff to purchase the land for his benefit, or to suffer him 
to redeem, on paying the purchase money with interest, or 
upon any other terms. ‘The defendant denies that the plain- 
tiff has paid, or that he, the defendant, has received payment 
and satisfaction for the purchase money, and other just 
claims which he then held against him. ‘The defendant 
says, that the plaintiff is still largely indebted to him for mo- 
nies advanced before the sale of the land. The defendant 
has been permitted to put in a supplemental answer, and, in 
it, he states that the equity of redemption of the plaintiff (if 
he had any,) has been sold by the sheriff under exccution, 
and that he, the defendant, became the purcaser for the pur- 
pose of putting an end to this suit in equity; and not because 
he admitted or believed that the plaintiff had an equity of 
redemption in the lands. 

There was a replication to the answer. 





Torner 


v 
King. 





131 


June 1842 





Turner 


v 
King. 








EQUITY CASES IN THE 


As to the matter stated in the supplemental answer, it is 
unnecessary to enquire what would be the effect thereof, if 
established; because the defendant has exhibited no proof to 
sustain it. Secondly; as to the agreement stated in the bill, 
that the defendant was to purchase the lands and let the 
plaintiff redeem, it is proved to the satisfaction of this court 
by the deposition of many witnesses, that the purchase was 
made for the benefit of the plaintiff, and that he was to re- 
deem, on repaying the purchase money and interest, and al- 
so any balance that might be due the defendant on a settle- 
ment of their accounts. On this agreement being made 
known to the people attending the sale, two persons (Jarman 
and Harrison) desisted from bidding for the land, and the de- 
fendant was permitted to purchase lands worth $45v), for the 
small sum of $199 20. The case made by the bill, and 
that established by the proofs, varies in nothing but in the 
amount of money the plaintiff was to pay to redeem. The 
attempt in the defendant to set up an irredeemable title, after 
the agreement he entered into, is such a fraud as this court 
will relieve against. We think, and so declare, that the plain- 
tiff is entitled to redeem, on repaying the purchase money 
with interest, and any balance remaining due on a general 
account to be taken. 


Per Curiam, Decree for the plaintiff that the 
defendant account &c. 
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WILEY WARD os. OWEN HUGGINS, Adm’or &c. 


An administrator de bonis non of a testator or an intestate, is a necessa- Jnue 1842 
ry party toa bill, calling upon the administrator of the deceased ex-— 
ecator or original administrator of sach testator or intestate, for an 
account of the administration. 

The case of Goode v Goode, N. C. Term. Rep. 255, cited and approved.’ 





This was a bill filed in Onslow Court of Equity, at Fall 
Term, 1839, by the plaintiff against the defendant as the 
administrator of Charles Thompson, who was the adminis- 
trator of Elizabeth Ward, claiming that the plaintiff was 
one of the distributees of Elizabeth Ward—that the said 
Charles Thompson owed him as administrator of the said 
Elizabeth, on a settlement of his administration accounts, at 
least $500—that the said Charles had bonght his note a- 
mounting to about $100—and that the defendant, as admin- 
istrator of the said Charles, had brought suit on the said 
note—and praying for an injunction against the said suit— 
and also for an account of the estate of the said Elizabeth 
Ward. To this bill the defendant demurred, because no ad- 
ministrator de bonis non of Elizabeth Ward was a party 
to the suit. At Spring Term, 1842, his Honor Judge Bat- 
TLE presiding, the demurrer was overruled and the defen- 
dant ordered to answer; from which interlocutory decree the 
defendant, by permission of his Honor, appealed to the Su- 
preme Court. 





No counsel for the plaintiff in this court. 
John H. Bryan and J. W. Bryan for the defendant. 


Dante, J. The bill states that Elizabeth Ward died in 
the year 1836—that Charles Thompson became her admin- 
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June 1842 jstrator—that ‘Thompson purchased a note, which had ‘been 


Ward 


~ given by the plaintiff, for the sam of $100. Thompson died 
in the year 1838, without making a settlement with the next 


v 
Hoggins. of kin of his intestate—the plaintiff being one of them. 


The bili then charges, that there was $500 residue of the 
estate of Elizabeth Ward, in the hands of Thompson at his 
death; that the defendant, as administrator of Thompson, 
has obtained judgment on the said note of $100, and has is- 
sued execution on it. The plaintiff alleges in his bill, that 
he, as one of the next of kin of Elizabeth Werd, is entitled to 
at least $100 out of the said assets, which are now in the 
hands of the defendant, as the administrator of Thompson, 
who was the administrator of Elizabeth Ward. The bill 
prays for an injunction; and also for an account of the es- 
tate of Elizabeth Ward. The defendant demurred to the 
bill; and for cause of demurrer, says that he, as administra- 
tor of Thompson, is not compelled to account to any person 
but the administrator de bonis non of Elizabeth Ward. The 
Judge overruled the demurrer; but consented to an appeal 
on that point to the Supreme Court. 

In Goode v Goode, (N. C. Term Reports, 255,) it was 
decided, that an account of the personal estate, would not 
be decreed in favor of the next of kin of an intestate, with- 
out making the administrator a party to the bill. This de- 
cision has uniformly been followed in this State. The ad- 
ministrator de bonis non of Elizabeth Ward is not a party to 
this bill. The judgment overruling the demurrer must 
therefore be reversed with costs in this court. Whether the 
Superior Court will continue the cause, to enable the plain- 
tiff to obtain administration and then amend his bill, may 
be a question for its consideration, when the cause shall be 
there again called. 


Per Cunram, Ordered that this opinion be certi- 
fied to the court below. 
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MARGARET TYSON vs. JOSIAH TYSON and ELIZABETH A. 
TYSON. 





Where it is necessary to ascertain whether a person is dead and at what June 1842 


time he died, and the court on the hearing of the cause are not satis- 
fied with the proofs as to those points, they may direct an enquiry to 
be made by the Clerk and Master or a commissioner upon further 
proofs to be laid before him. 

Ordinarily Courts of Equity do not decree between co-defendants, but 
where a case is made out between defendants by evidence arising up- 
on the pleadings and proofs between the plaintiff and defendants, the 
defendant chargeable has a right to insist that he shall not be liable to 
oe made a defendant in another suit for the same matter that may then 
be decided between him and his co-defendant, and the co-defendant 
may insist that he shall not be obliged to institute another suit for a 
matter that may then be adjusted between the defendants. 


This cause was removed by consent from Moore Court of 
Equity, at the Fall Term, 1841, tothe Supreme Court. The 
object of the bill and the facts disclosed by the pleadings 
and proofs sufficiently appear in the opinion delivered in 
this court. 


Badger for the plaintiff. 
Mendenhail and Iredell for the defendant. 


Gaston, J. The bill in this case, which was filed on 
the last Monday of August, 1836, is brought by Margaret 
Tyson against Josiah Tyson and Elizabeth Ann Tyson. It 
states in substance that the plaintiff intermarried with Josi- 
ah Thomas Tyson, the son of the defendant Josiah; that the 
plaintiff’s husband has recently died, and that the defendant 
Elizabeth is his only child and heir at law. It charges that 


in the life-time of her deceased husband, one Henry Mc- 
Q 
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June 1842 Kenzie conveyed to him a certain tract of land in Moore 





Tyson 
v 


Tyson. 


~ county, containing about one hundred and twenty-four acres, 


adjoining the lands of Archibald McBryde, Lauchlin Cam- 
eron and Swegn McDonald, and of which the plaintiff is 
unable to give a more particular description; in which tract 
the plaintiff is entitled to have her dower, and that her said 
husband died seized of no other land whereof she could be 
endowed. ‘The bill further charges that the plaintiff has 
not been able to obtain the dower, whereunto she is so enti- 
tled, by reason of the fraud and injustice of the defendant 
Josiah, for that the said Josiah, in the life-time of her hus- 
band, and when he was absent from home, obtained from 
the plaintiff, who had possession of her husband’s papers, 
the deed of McKenzie for the land so conveyed, under the 
pretence that there was some defect therein, and upon the 
promise that he, the said Josiah, would procure from Mc- 
Kenzie another deed for the said land, in order to make the 
title of the plaintiff’s husband effectual; that having thus 
obtained the possession of said deed, which had not been 
registered, the defendant Josiah, instead of fulfilling the 
promise so made, obtained from McKenzie a conveyance to 
himself in fee simple of the said tract, and either suppressed 
or destroyed the former deed, and thereupon claimed to be 
the absolute owner of the said land. The prayer of the bill 
is, that the defendant Josiah may be compelled to surrender 
to the other defendant, the infant heir at law of her deceased 
husband, or to her guardian, the deed so fraudulently sup- 
pressed, in order that the same may be registered, or, if the 
deed aforesaid be destroyed, may be compelled to make unto 
the said infant a proper conveyance of his legal title in the 
land conveyed thereby, and that the plaintiff may have her 
dower allotted therein, and for such other relief as the plain- 
tiff’s case reqvires. ‘The answer of the infant defendant is 
in the accustomed form, submitting her rights to the protec- 
tion of the court. The defendant, Josiah Tyson, in his an- 
swer, does not admit the death of the plaintiff’s husband, 
his son, but states that his said son was married to the plain- 
tiff in 1831 or 1832, had by her one child, the defendant 
Elizabeth; then left the state and enlisted in the army of the 
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United States, and in August, 1834 or 1835, wrote a letter June 1842 
to the plaintiff, his wife; and that since, “there has been no~ 


positive and certain account of his death;” whereupon he 
prays that the plaintiff “may be held to the proof thereof.” 
The answer further states, that in 1831, before the marriage 
of the defendant’s son, the defendant purchased two tracts of 
land in Moore county from Henry McKenzie, adjoining each 
other; one containing 375 acres, and the other 124 or 125 
acres, and paid the entire purchase money for both, having 
bought them for his own use and benefit; that intending at 
some suitable time thereafter, should his son behave himself 
so as to deserve the defendant’s aid, ‘to secure to him a por- 
tion of these lands, the defendant took two several deeds 
from McKenzie for these tracts, and caused the one for the 
smaller tract to be made in the name of his son; that both 
the said deeds were delivered to the defendant; and all this 
was done without his son’s knowledge, and without any in- 
tent of vesting any title in his said son in the smaller tract; 
that after his said son was married, the defendant built a 
good house on the said tract and settled his son thereon, who 
resided there about twelve months; that in the winter of 
1832, the defendant being absent from home, and a man of 
the name of Smith being desirous of purchasing both tracts, 
the defendant’s son, in order tobe enabled to give Smith in- 
formation respecting the location and boundaries thereof, 
went to this defendant’s house to procure the deed of con- 
veyance therefor, (he being then ignorant of the existence of 
two deeds,) procured both the said deeds and carried them 
home, where they remained until he afterwards went off and 
enlisted; that Smith did not make the contemplated pur- 
chase, and defendant was unapprized of the possession of 
the deeds having been changed, until after his son had 
gone off. The defendant further states, that the sale of the 
two tracts by McKenzie had been made in pursuance of a 
power given to him as an executor, by the will of his fa- 
ther, Murdock McKenzie; that in the said deeds the sale was 
represented as made by McKenzie, in his individual capaci- 
ty; that the defendant, being informed by Archibald Mc- 
Bryde that the deeds were, on that account, invalid, and be- 
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June 1842ing informed that they had been so removed to his son’s 


Tyson 


Vv 


Tyson. 


house, applied to the plaintiff for them and obtained them 
from her; that it is probable he did, on that occasion, men- 
tion the circumstance of the defects in them, but declares 
that this was not done by way of inducement to get the pos- 
session thereof, for he believed himself clearly entitled to 
that possession; that McKenzie being then about to remove 
to Alabama, defendant handed said deeds to James McBryde, 
the son of Archibald McBryde, who prepared one deed for 
both tracts, and had the same executed; and thereupon, as 
defendant supposes, the two former deeds, which had never 
been registered, were surrendered, for that defendant has ne- 
ver seen them since; and that in 1834 or 1835 he sold and 
conveyed both the said tracts to Elias Harrington. 

To these answers there was a general replication, and the 
parties proceeded to take their proofs. Upon these proofs 
the cause was heard at the last term, and, in regard to the 
ptincipa! matters therein controverted between the parties, 
we had ro difficulty in forming a decided opinion. It then 
appeared to us as it yet appears, that the defendant Josiah, 
being about to settle his son upon his marriage, purchased 
the tract in question foz him, had the deed in question made 
to him, received in his behalf the delivery of said deed, 
and kept the same for him, in the said defendant’s posses- 
sion, until the month of January, 1832. It may have been 
that the son was not previously apprised of the deed having 
been so executed, nor even informed that the purchase was 
made in his behalf, but there is not the slightest evidence 
that the deed was delivered to the defendant as an escrow, 
or taken by him under any declared intent that it should not 
operate to convey the title according to its import. Two 
witnesses, present at the execution of the deed, have been 
examined, Neil Cameron and Henry McKenzie, of whom 
the former proves that the deed was prepared by him, that it 
purported to convey the land to the defendant’s son, was de- 
livered in the witness’s presence and by him attested; and 
the other testifies that although he does not remember to 
whom the deed was made, he does know that the defendant 
stated at the time that his son was about to be married, and 
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that he bought the land for his son. No defect is alleged to June 1842 


have existed in this deed, except that it did not purport to~ 
have been made by McKenzie in his capacity of executor, 
and by virtue of the power given to him as such in the will 
of his testator. ‘This was at most but an informality, and 
would not render the deed inoperative; so that there is no 
hesitation in declaring that under the said purchase and 
deed the plaintiff’s husband acquired the equitable title in 
the tract of land referred to in the pleadings, which, under 
our act of 1828, ch. 14, entitles his widow to be endowed 
thereof, and would also have acquired the legal title, save 
only that the ceremony of registration was necesssary to its 
completion. It is also equally clear that this deed has been 
suppressed and destroyed by reason of the defendant’s un- 
fair conduct in relation thereto. His answer almost admits 
it; for it states that he might, when applying for McKenzie’s 
deeds, have represented to the plaintiff that he wished to 
have certain defects therein corrected, but denies that he 
made this allegation by way of inducement for the surrender 
of them, and he believed himself entitled to the possession 
thereof; but it does not state that he ciaimed the surrender of 
his son’s deed as a matter of right, nor that he made any 
other representation to induce the surrender of it. But if 
his answer had been an explicit denial of the plaintiff’s al- 
legation in this respect, it would have been contradicted by 
the testimony of two witnesses, Neil Cameron and Nancy 
Cameron, who swear that he applied to Mrs, Tyson for this 
deed, because of the alleged defect in it, professing to act as 
her friend, and to have the matter rectified for her benefit. 
The destruction of the instrument, when the new deed was 
obtained from McKenzie, is proved-by Janes McBryde. 
There is no evidence of the conveyance alleged in the de- 
fendant’s answer to have been made by him to Harrington, 
before the filing of this bill. 

It may not be amiss to remark that we do not think the 
view taken of the main controversy in this case at all affect- 
ed by the testimony of the several witnesses, who have been 
examined touching the negotiation of the plaintiff’s husband 
with the Smiths for the sale of both these tracts of land, and 
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June 1842 his obtaining the deeds for the purpose of ascertaining the 
~ Jocation and boundaries thereof. For if we give to this tes- 


Tyson 
Vv 


Tyson. 





timony the strongest effect which can be claimed for it by 
the defendant, it establishes no more than that the plaintiff’s 
husband was then unapprised of his title by the deed in his 
father’s hands, and this ignorance cannot divest or impair it. 

In the defendant’s answer the plaintiff is called upon for 
proof of her husband’s death. The answer ought to have 
been excepted to as evasive and insufficient on that point, 
and the defendant should Pave been made to answer as to 
his information and belief; but as this was not done, and the 
fact of her husband’s death not admitted, it was necessary 
for the plaintiff to offer proof of the fact. For that purpose 
the depositions of Macolm Buie and Angus McCaskill were 
read at the hearing. The first of these deposes that the 
supposed deceased left his family, as deponent betieves, in 
the spring of 1831, and has never since returned; that it is 
understood and believed in the neighborhood that he is dead; 
that after he went away it wa3 reported that the body of a 
drowned man was found at New York, and it was supposed 
to be T'yson’s, but that it was afterwards reported, and that 
report obtained the more general credence, that he enlisted 
in the army and died after getting his discharge. ‘The oth- 
er deponent states that it was reported in the neighborhood 
that the deceased enlisted in the army under the name of 
Thomas A. Alexander—and that the deponent has seen a 
letter, since he was enlisted, part of which was written by 
him. This testimony not being entirely satisfactory as to 
the fact of the death, or as to the time of it, we deemed our- 
selves justified in directing a special enquiry in relation 
thereto, and it is now reported to us by the commissioner as 
a fact that the said Thomas is dead, and that he died before 
the last Monday of August, 1836. 

To this report exceptions have been taken by the defend- 
ant, Josiah Tyson, first for that the commissioner received 
in evidence sundry papers, certified from the auditor’s office 
of the Treasury of the U. S. as communications to that of- 
fice from its accounting agents not upon oath, and which are 
not evidence of the facts therein set forth; and 2nd, for that 
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these, if evidence, tend to prove the death of one Thomas June 1842 
A. Alexander therein named, and do not establish the iden-" “Pyson 
tity of the person so named with the husband of the plain- 
tiff. We do not hesitate to confirm the report, notwithstand- 
ing the exceptions; for, independently of the mattters ex- 
cepted to, there is satisfactory evidence to support the find- 
ing of the commissioner. It is proved by Mr. Deberry, the 
representative in Congress from that district, that in 1833 or 
1834, he received a letter from the defendant, Josiah Tyson, 
requesting him to apply to the President of the United States 
for the discharge of his sen from the army of the United 
States, because of his low state of health, and communicat- 
ing therewith a letter from the said Tyson to the plaintiff, 
informing her of his having enlisted under the feigned name 
of Thomas A. Alexander, of the place where he was sta- 
tioned, of his very bad health,-and of his wish to be per- 
mitted to return home; and that these letters were referred to 
the War Department, where the deponent has applied for 
them, and has received for answer that they cannot be found. 
And Mr. Deberry further testifies, that, at the close of that 
session, or at the commencement of the next session of Con- 
gress, the War Department accounted to him, as the attor- 
ney of the plaintiff, for the balance of pay due to her hus- 
band at his death, and for the value of his effects sold after 
his death under the orders and regulations of that Depart- 
ment. This testimony removes all reasonable doubt that 
could be entertained on the question. 

It is our opinion, therefore, that the plaintiff is entitled to 
be endowed of the land in question. Ordinarily, Courts of 
Equity do not decree between co-defendants; but it seems to 
us that this case falls within an established exception. 
Where a case is made out between defendants by evidence 
arising upon the pleadings and proofs between the plaintiff 
and defendants, it has been held that “ the defendant charge- 
able has a right to insist that he shall not be liable to be 
made a defendant in another suit for the same matter that 
may be then decided between him and his co-defendant; 
and the co-defendant may insist, that he shall not be obliged 
to institute another suit for a matter that may then be ad- 
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June 1843 justed between the defendants.” Chamley v Dunsarey and 
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others, 2 Sch. & Lef. 710 & 718. ‘The decision that the 
plaintiff is entitled to her dower necessarily affirms the right 
of the infant defendant, subject to the plaintiff’s dower, in 
the land in question; and, as an infant, we feel it our duty 
to protect her rights while we compel her to perform her du- 
ty. We think, therefore, that the decree should be, that the 
defendant Josiah should, by a proper deed to be approved of 
by the clerk of the court, convey the land in fee, with cove- 
nants of warranty against himself and all claiming under 
him, to the infant defendant, as land which, in Equity, be- 
longed to the said infant’s father at his death; and thereupon a 
commission should issue to assign the plaintiff her dower. 
But inasmuch as the distinct boundaries of the land do not 
appear upon the pleadings, there must first be a reference to 
ascertain the same. The cause will be retained for further 
directions upon the coming in of the report. 


Per Curtam. Reference ordered accordingly. 
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OSCAR and KEMP P. WILLIS os. JOHN E. BUTLER. 


The bill in this case dismissed for want of proof to support ite allega- June 1843 


tions. a 


This cause was transmitted by consent to the Supreme 
Court, from the Court of Equity of Burke county, at the 
Spring Term, 1842. The facts of the case are sufficiently 
set forth in the opinion delivered in this court. 


W. H. Haywood, Jun. for the plaintiff. 
D. F. Caldwell for the defendant. 





DanteEt, J. The plaintiffs were two of a firm of nine 
partners, associated to work the Brindletown Gold Mine, in 
the county of Burke. By the articles of copartnership, the 
plaintiffs were to have i of the profits of the said mining 
operation. The company, in the years 1829 and 1830, em- 
ployed Butler to superintend and oversee the business, and 
to receive all the gold made at the mine. He was to keep 
books, and make entries in the same daily, of the quantities 
of gold that was obtained each day from the mine; and he 
was at the end of each week to declare a dividend, and pay 
the same respectively to each of the partners according to 
their shares. The bill charges, that Butler, during his agen- 
cy, kept fraudulent accounts, and that he has failed to ac- 
count and pay to tlicm, (two of the partners) the just sum 
received by him for their use: that he is in arrears to them 
$20,000 or more. In support of the above main charge, 
the bill proceeds to state First, that the mine was one call- 
ed a surface mine, that Butler had under him a prime set of 
hands, that he worked them hard, on land uncperated on 
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June 1842 before, and he rendered an average account of but two pen- 
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~nyweights of gold to the hand per day—that his successor 


in-the agency, the next year, with an inferior set of hands, 
working over the same land, and having but little fresh 
mining land, made from four to five pennyweights to the 
hand per day. Secondly, that the defendant was possessed 
of but little property in 1829, when he came into their em- 
ploy—that his wages from the company and others, up to 
the Fall of the year 1835, was but $3,350; he then left the 
State for Red River, where, in the year 1836, he was pos- 
sessed of property to the amount of forty or fifty thousand 
dollars. Butler in his answer says, that his books and ac- 
counts of the affairs of the company, were kept honestly and 
correctly—that all the gold made at the mine, during his 
agency, has been fairly accounted for and paid over to the 
company agreeably to his undertaking. He denies all fraud. 
He denies, First, that the mining land, on which he ope- 
rated, was in its primitive state when he took possession of 
it, but he says it had been operated on, as he believes, in the 
spring and summer before he took possession, by one hun- 
dred and fifty or two hundred hands. He states, that the 
profits of the mine, the two years he’ had it in possession, 
were equal or nearly equal to that of his successor—that the 
method of saving Jabor and improsing machinery had be- 
come much better known in the time of his successor, than 
it was in his time, and that circumstance gave his successor 
the advantage. Secondly; he states, that whilst he was a 
manager of gold mines in N. C., he had six slaves and three 
thousand acres of land—that he worked mines of his own 
in conjunction with others—that the profits of his slaves, 
mines, and his own wages, amounted to between five and 
six thousand dollars up to the year 1835—that he is now in- 
debted $16,000, money loaned him by persons in Burke 
county—which money he has laid out in slaves and other 
property. He denies, that he has in his possession, property 
to the value stated in the bill—he says, that he has 19 slaves 
of his own, and 23 slaves in common with one Hall. 
The plaintiffs put in a replication to the answer. 
The testimony taken in the cause, is very voluminous. 
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We have read it through, and given it our attentive con- Jaue 1842 


sideration. It proves that persons were appointed by the 
company and Butler, to examine his books and accounts as 
agent and receiver—that all his accounts appeared to be cor- 
rect—that the plaintiffs were there present, and appeared to 
be satisfied. The plaintiffs have received their shares of the 
gold according to said statements in the books. ‘The charge 
in the bill, that Butler had fraudulently withheld gold made 
at the mine, which he ought to have brought into account, 
is not supported by any evidence which has been taken in 
the cause. And each and every circumstance, set forth in 
the bill to raise a presumption against the fair dealing of 
Batler, (and which he had explained in his answer,) is by 
the testimony also satisfactorily explained. And the state- 
ments in the answer are completely supported by the proofs 
in the cause. The bill must be dismissed with costs. 


Per Curiam, Bill dismissed with costs. 
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JOHN CHAMNESS os. ANDERSON CRUTCHFIELD & al. 


June 1842 If a conveyance or other deed is by accident or mistake framed contrary 


i. Sates 


to the intention of the parties in their contract on the subject, a court 
of Equity will interfere to prevent one of the parties from taking an 
unfair advantage thereof. 

But if such mistake or accident be not shewn, the court will not grant 
relief upon a mete parol declaration at the time of executing the con- 
veyance tending to modify or alter the terms of such conveyance. 


‘This cause was removed by consent from the Court of 
Equity of Chatham county, at Spring Term, 1842, to the 
Supreme Court. The substance of the pleadings and the 
facts offered in proof sufficiently appear in the opinion de- 
livered in this court. 


W. H. Haywood for the plaintiff. 
Waddell and Jredell for the defendants. 


Gaston, J. In the year 1797, the late General Davie 
purchased from the Trustees uf the University a body of 
lands, situate on Varnal’s creek, Chatham county, of which 
one William Hendricks had died seised, and which had es- 
cheated to the University for defect of heirs. Some short 
time previous to the 6th of January, 1810, having contract- 
ed or being in treaty with Anderson Crutchfield for the sale 
of these lands, he caused a survey to be made of them for 
the purpose of ascertaining their extent and boundaries with 
precision, and on that day by his attorney duly authorized, 
he conveyed the same by definite boundaries, as ascertained 
by that survey, but subjoined to this specific description the 
following general words: “including all the land owned by 
the said Davie on Varnal’s creek and waters,” and describ- 
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ing it also as containing by estimation 2,200 acres. In the June 1648 
deed the bargainor for himself and his heirs covenanted Goo ness 
with the bargainee and his assigns to warrant and defend the —v 
bargained premises against all lawful claims under the fol- Cry'¢" 
lowing provisos, viz: “ provided nevertheless that if the above 

courses and distances should take in any lands held by any 

title prior to that from which the said Davie derived his title, 

then the said Davie is not to be accountable for it; provided 

also that if the said courses and distances should not take 

in all the Jands held or owned by the said Davie on the said 

Varnal’s creek and its waters, then the said Davie is to con- 

vey the same to the said Crutchfield, his heirs and assigns 
forever.” On the 6th of February, 1810, Anderson Crutch- 

field, by deed of bargain and sale, in consideration of the 

sum of one hundred and thirty dollars, conveyed unto Ste- 

phen Chamness a certain tract of land on Varnal’s creek, con- 

taining by estimation one hundred and fifty acres, with spe- 

cial and defined boundaries “including all this tract owned 

by the said Crutchfield;” and thereupon Chamness entered 

into the possession thereof. Eighteen years afterwards, in 

making certain surveys for laying entries on alleged or sup- 

posed vacant land, it was discovered that in the survey made 

for Gen’l Davie, the surveyor had, by mistake, left out a 

part of a small tract of whieh Hendricks had died seised, 

and which belonged to Gen’! Davie, under the conveyance 

from the trustees. Hendricks, it seems, had, on the 17th 

June, 1778, obtained a grant from the State for a tract esti- 

mated to contain 213 acres, of an oblong shape, extending 

about 320 poles from East to West, and about 190 from North 

to South. It was known that the lines of this tract compre- 

hended within them an older grant to one Whitehead, and 

that, as to the part so covered, it conveyed no title to Hen- 

dricks. In surveying this tract as part of the body of 

lands belonging to Gen’l Davie, the surveyor ran from the 

South East corner of the Hendricks Patent, north eighty- 

four poles instead of 190, and stopped at the South Eastern 

corner of the Whitehead patent; thence ran West 320 poles 
along Whitehead’s line to the back line of the Hendricks 
patent; thence South and East to the beginning. White- 
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June 1842 head’s north line extended but 160 instead of 320 poles, so 
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field. 


~~ that, in fact, Whitehead’s grant left for Hendricks’ patent a 
piece of about 100 acres, of an oblong form, lying between 
the back line of Whitehead’s patent and the back line of 
Hendricks’ patent, which piece was overlooked by the sur- 
veyor and excluded from this survey. ‘The conveyance 
from Crutchfield to Chamness comprehended all that part of 
the Hendricks patent then ascertained by the survey to be 
without the Whitehead patent; but did not cover the piece 
since ascertained to be without it, nor make any reference 
thereto, nor give any description of the land conveyed, other 
than was to be found in its courses and termini, unless it be 
in the words herein before mentioned, “including all this 
piece owned by the said Crutchfield.” Within the courses 
and termini of the deed to Chamness there are upwards of 
160 acres. 

Im 1830 John Chamness filed this bill against Crutchfield 
and the heirs of Gen’! Davie, and in it he alleges that in 
1810, his father, Stephen Chamness, purchased from Crutch- 
field the Hendricks tract of land, for $130, and took from 
him a conveyance therefor, pursuing the courses and distan- 
ces, which, according to the survey recently made, were sup- 
posed to embrace it; that at the time of making said con- 
veyance, the parties were uncertain where the lines of the 
Hendricks tract were; that it was known that the grant to 
Hendricks covered a part of Whitehead’s land; and Crutch- 
field was not willing to pursue the courses of the grant for 
fear of selling more land than he owned, and thereupon it 
was expressly agreed between the parties, that the said 
Crutchfield would make to the said Stephen a title for all 
the land within the Hendricks grant, owned by him, if the 
courses ealled for in the deed did not convey it. He also al- 
leges that his father has since conveyed to him all the land 
comprehended within the Hendricks grant by its proper 
courses. ‘The prayer of the bill is, that the defendants may 
be decreed to convey to the plaintiff the part of the Hen- 
dricks grant which is not comprehended within the convey- 
ance to plaintiff’s father. The heirs of Gen’l Davie, who 
are non residents, have put in no answer to the bill, and 
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publication is stated to have been made, and the bill is set June 1842 


down to be heard against them ex parte. Crutchfield has |) ness 


answered, and in his answer does positively deny the rgree- 
ment stated by the plaintiff, denies that he ever sold or in- 
tended to sell to the plaintiff’s father, any other land than 
that described and conveyed ir his, the defendant’s deed, 
and denies explicitly that he ever promised at any time to 
convey any other or more land than the land therein con- 
veyed. ‘To this answer there is a general replication. 

To entitle the plaintiff to a decree, it is necessary that he 
should clearly establish that his father actually contracted 
for, and purchased from the defendant Crutchfield, the 
whole of the land covered by the Hendricks patent, except 
what might be taken away by Whitehead’s older grant, and 
that by mistake, the conveyance made in execution of that 
well understood agreement, failed to conform thereto. If a 
conveyance or other deed is by accident or mistake framed 
contrary to the intention of the parties in their contract on 
the subject, « Court of Equity, upon the mistake or accident 
being established, will interfere, to prevent one of the parties 
from taking an unfair advantage thereof. The allegations 
in the bill very indistinctly charge such a mistake, but rather 
seem to place the plaintiff’s claim to relief upon the ground 
of a parol promise of the defendant at the time of executing 
the conveyance. It is clear, we think, that upon that 
ground the bill cannot be supported. The written execut- 
ed contract must be regarded es declaring the whole con- 
tract then made, and such promises, if receivable at all, are 
admitted merely as evidence tending to shew the Equity, 
dehors the conveyance, arising from the misapprehension 
of the parties. It is exceedingly clear that such evidence is 
to be regarded with extreme caution, for otherwise the courts 
would violate in effect t!e rule which they profess to hold 
sacred, that the operation of a deed or other written instru- 
ment shall not be abridged, enlarged or altered, by parol tes- 
timony. 

The witnesses mainly relied upon to make out the plain- 
tiff’s case, are Stephen Chamness and John Teague. The 
depositions of the former have been taken twice, and of the 
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June 1842 latter three times by the plaintiffs, and the representations of 
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Crutch- 
field. 


—— each witness, given on these different examinations, are not 
Chamness 


the same. In the first deposition of Chamness, that of Oc- 
tober Ist, 1832, he states that Crutchfield came to his house 
and asked witness if he did not wish to purchase a piece of 
land, which he (Crutchfield) had bonght from Gen’l Davie; 
that witness replied that he did, and thereupon Crutchfield 
requested witness to go and shew him the land; that wit- 
ness said that he did not know eracily where the right lines 
were, but thought he knew them pretty near, and went with 
Crutchfield on the land, but shewed no lines or corners. 
The witness in this deposition proceeds to state, that in a 
few days afterwards Crutchfield came again to his house to 
give him a bond to make a right to said land, and sat down 
and drew a bond to make him a right to all the lands of Da- 
vie, which lay between four lines, (viz.) Whithead’s line, 
Chamness line and Stewart’s two lines; that shortly after 
this Crutchfield came again to the witness’s house to make 
him a deed, when witness observed that he understood that 
hé(Crutchfield) had sold the land to Johnson, but Crutchfield 
replied that he had not, that he had then got his deed and 
found out all the lines, and there was more land and better 
land than Johnson had shewed him; that while Crutchfield 
was writing the deed he said how he would begin and de- 
scribe the lard, and if the deed did not cover the land “de- 
scribed” he would make the witness a deed which would 
cover it, if there was 500 acres; that witness told him he (the 
witness) thought there were some older claims within those 
boundaries; and Crutchfield replied, if there were any of a 
younger date than Davie’s he sold them all; and that about 
the year 1818 or 1819, after a suit was determined with 
Johnson, Crutchfield and the witness did run round the 
boundaries of Crutchfield’s deed, and found some land in- 
cluded therein covered by older titles, which he agreed to 
throw away, and the balance was to belong to the witness. 
Towards the close of the deposition it is added, that the 
agent for the plaintiff insisting that the witness should give 
the distances of the four lines above referred to, they are ac- 
cordingly set forth, and, as they are set forth, comprehend 
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the whole of the land which is described in the Hendricks June 1849 
patent. In the subsequent deposition of the same witness ©) snes 
(that of March 1835) he begins with stating that in 1810 —v 
Crutchfield came to his house and sold him a tract of land, —_ 
and thereupon he adds that they went over to John Teague’s, 

and there Crutchfield drew a bond to make him a title for a 
tract which he had bought of Gen’l Davie, beginning at a 
Black Oak at Whitehead’s and Horueday’s corner, thence &c. 

&c. following the description of the land in Hendricks’ pat- 

ent: that he afterwards came to the witness and took up the 
bond and executed a deed, saying if it did not cover the land 
“above described” that he would make another, and that af- 
terwards (but he does not state when) he came again and did 

not deny he had sold witness the land, but stated that the deed 

did not cover the land, and that he meant to keep it. There 

is less variance between John Teague’s depositions. In 
them he states that Crutchfield and Chamness came to his 
house, as he understood, to draw a bond for title to a piece 

of land, which the former sold to the latter. Witness does 

not pretend to state, what were the contents of the bond, but 
while Crutchfield was writing, heard Chamness say “I buy 

all that tract of land lying between Stewart’s line, White- 
head’s line and John Chamness’ line, be it more or less,” 
when Crutchfield said, “I sell you all the land lying be- 
tween those lines, but Iwill not warrant against any prior 
titles. In one of his depositions he adds that Chamness said 

the deed must begin at the Black Oak, Horneday’s and 
Whitehead’s corner; and Crutchfield replied at any corner 
where it is right; and in another he states also, that, at the 
time, Crutchfield remarked that he knew nothing of the 
quantity, quality or lines of the land. He states that after- 
wards he witnessed the deed; that he did this at Chamness’ 
request; and we siiould certainly infer from the connection 

in which he speaks with respect to the execution of the 
deed and the pro:nise of Crutchfield, that the latter, at the 
time of the execution, promised that if the boundaries of 

the deed did not cover the land he had sold, he would make 
another; but in the deposition of the 30th July, 1831, in an- 
swer to an express ee from the defendant “ when 
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June 1842 did I promise to make another deed?” his answer is, “sever- 


Chamness 
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Cratch- 


field. 


_ al years afterwards.” 

One other witness, Jesse Rosser, has been examined for 
the plaintiff, of whose testimony all we can make out, as at 
all relevant to the case, is, that when a survey was had, be- 
cause of the dispute between Johnson and Stephen Cham- 
ness in relation to their interfering lines, which must have 
been about the year 1818, he heard the defendant Crutch- 
field say, that he had sold to Chamness all the lands that 
belonged to Gen’l Davie which were not covered by older 
titles, at which time the witness says he was between 15 
and 25 years of age, and that in Feb. 1831, (since this bill 
was filed) he heard defendant Crutchfield tell Stephen Cham- 
ness that he had sold to said Chamness all the land describ- 
ed in his deposition, the boundaries whereof he sets forth, 
and these are the boundaries of the patent to Hendricks. 

With respect to the last witness, it is testified by A. Flem- 
ing that he is a man of bad character, and not entitled to 
credit. With respect to Stephen Chamness, it is testified by 
Daniel Smith, that his veracity on oath is not entirely to be 
relied on. The last witness also testifies that he heard Ste- 
phen Chamness say, in August 1830 or 1831, upon occasion 
of said Chamness’ enquiring of the Witness, whether he had 
ever heard Crutchfield acknowledge that he had sold all be- 
tween Whitehead’s and Johnson’s lines, that neither he nor 
Crutchfield knew any thing of this piece of land, until with- 
in a year or two before that time; and Mr. Snipes, who was 
the agent of General Davie in selling the land to Crutch- 
field, who caused it to be previously surveyed, who had sur- 
veyed the land conveyed by Crutchfield to Stephen Cham- 
ness at the time of the dispute of the latter with Johnson, 
and who had also surveyed an entry of said Chamness, cov- 
ering part of the piece in dispute, deposes that he never 
knew or heard of General Davie’s title being supposed to 
cover it, or of any claim being set up by Stephen Chamness 
and his son thereto, under the purchase from Crutchfield, 
until about the time of the institution of this suit. Willis 
Teague, who is the first subscribing witness to the deed, has 
been examined for the defendant, and he declares that he 
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saw the deed executed, and attested it as a subscribing wit- June 1842 


ness, and that he then heard nothing said about any promise 
or agreement to make any other deed, though he also says, 
at a former occasion, if we understand him correctly, while 
the parties were writing, he heard Chamness say, if I buy 
the land, I want it all, and Crutchfield said, yes, I sell you 
all that belonged to Gen’l Davie. We think that all the tes- 
timony offered to shew the execution of a bond for title, and 
to prove its conten‘s, was in the present frame of the bill in- 
admissible. ‘There is no allegation in the bill that any bond 
or other writing in the nature of articles had been executed 
between the parties; and the bill, had such been the fact, 
ought distinctly to have averred that matter, in order that 
the defendant might answer thereto, and if he denied the 
allegation, or confessed or avoided it, a distinct issue might 
have been made up, to which the proois should be taken. 
But no objection has been made to this evidence, and we 
have accordingly considered it. Our impression upon it is, 
that there was a bond, but we have no reason to believe that 
it stipulated to convey any other land than was conveyed 
by the subsequent deed. We can place no reliance on the 
deposition of Stephen Chamness. Independently of the ve- 
ry suspicious shape in which he presents himself—first con- 
veying the land to his son, and then becoming the witness 
to establish his title—of his acting in the taking of the 
proofs in the character of his son’s agent—and of the doubts 
expressed in regard to his veracity—his two depositions are 
directly at variance upon one circumstance, in which his 
memory could scarcely fail him, or which, if his memory 
did fail him therein, shews that it is unsafe to trust to his re- 
collection. In the first of them he distinctly declares that 
Crutchfield came to his house to give a bond for title, and 
then sat down and wrote it; in the other that the parties 
went to John Teague’s to write the bond, and that the bond 
was there written. But besides this, it is morally impossi- 
ble that his statement in regard to the contents of the bond 
can be correct. Jn both the depositions he undertakes to set 
forth the boundaries of the tract, as described in the bond, 
and represents Crutchfield as binding himself to convey ac- 
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June 4842 cording to the boundaries of the original patent, which pat- 

Ch “ent, it is admitted, was known to comprehend land to which 

amness ° : . 
v there was an outstanding superior title. 

— Put his deposition out of the way, and there is no proof 

"which can plausibly justify a court in ordering the convey- 

ance to be corrected. John Teague does not pretend to 

know the contents of the bond, and if the conveyance which 

was executed and accepted as conforming to the require- 

ments of the bond did, in truth, conform thereto, (and so we 

are bound to presume until the contrary is shewn,) there 

would be no security for men’s rights; if the solemn and au- 

thentic memorials of their final agreement were to be shaken 

by the imperfect recollection of witnesses, as to what pass- 

ed in the course of the negotiation. ‘There is a vague phrase, 

however, in the deed, which has been seized on by the 

plaintiff as a circumstance tending to support his represen- 

tation of the contract. After the specific description of the 

land conveyed, follow the words “including all this tract 

owned by the said Crutchfield.” But the phrase is too 

equivocal to furnish a satisfactory foundation, whereon to 

build an argument, either for or against the plaintiff’s con- 

struction. ‘There is nothing in the deed to shew that by the 

words “this tract” is intended the tract granted to Hendricks. 

No tract is before mentioned, and there is no designation of 

the subject matter of the conveyance, other than by its esti- 

mated quantity and its metes and bounds. “This tract,” 

therefore, can only refer to the piece of land so described, 

and the phrase cannot import that more than the land so de- 

scribed is conveyed, or intended to be conveyed. It would 

seem, rather, though this interpretation is little better than 

conjectural, to imply, that even of the land comprehended 

within the metes and bounds described, the conveyance is to 

include only so much as is owned by Crutchfield. The 

truth probably is, that, until the conveyance was made from 

Davie’s attorney to Crutchfield, he knew little of the extent 

or boundaries of the land in respect to which he and Cham- 

ness were treating. It appears that he applied to Chamness 

for information in regard thereto, and the latter gave it, but 

shewed no lines nor corners. He does not pretend to say 
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that he pointed out this piece, as constituting a part thereof. June 1842 
Upon the whole evidence it is manifest, that, when the par- Cheamdt 


ties contracted, and when the deed was executed, this piece 
was not considered as forming a part of the thing bought 
and sold. It was not regarded in the estimate of value. 
Nothing was paid or received therefor, and the attempt now 
set up to obtain a conveyance of it has no equitable founda- 
tion on which to rest. We think the bill ought to be dis- 
missed with costs. 


Per Curiam, Bill dismissed with costs. 


ROBERT ABERNATHY vs. JOHN HOKE. 


On a bill alleging that the plaiatiff’s negroes had been formerly sold at 
public auction, and purchased by the defendant under an agreement 
that the plaintiff might redeem them by re-paying the purchase mo- 
ney and interest, and that in consequence of such agreement being 
known the defendant was enabled to purchase at very inadequate pri- 
ces, and praying that the plaintiff be. permitted to redeem, the court 
cannot decree for the plaintiff, unless upon proof of a distinct agree- 
ment to redeem, or upon plain evidence of undue advantage taken of 
the plaintiff, or imposition on him. 

Mere proof of a friendly intention on the part of the defendant to favor 
the plaintiff by letting him have the use, upon advantageous terms, 
of such negroes as he might buy, cr even of a purpose to Jet him have 
the negroes back, if he should be able in a reasonable time to repay 
the price given and the interest, will not entitle the plaintiff to a de- 
cree. 

A fair and full price given for property and no security taken for the 
sum thus advanced, strongly implies an absolute and not a redeema- 
ble purchase. 


This cause, at Spring Term, 1842, of Lincoln Court of 
Equity, was ordered, on the affidavit of the defendant, to be 
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June 1843 transmitted to the Supreme Court for hearing. The facts of 
Abernathy the case are set forth in the opinion ‘deliverd in this court. 
v 

Hoke. 2). F. Caldwell tor the plaintiff. 
Alexander for the defendant. 





Rurrin, C. J. This suit is brought for the redemption of 
thirteen slaves, which the plaintiff alleges the defendant 
holds as a security only for the sum of $954, with the in- 
terest thereon. 

The bill was filed in November, 1837, and states that, be- 
ing indebted to certain persons, the plaintiff, by way of se- 
curity, conveyed to Robert H. Burton several tracts of land, 
and also ten slaves, upon trust to sell, and out of the pro- 
ceeds of sale to satify the debts. Thaton the 8th of Apri’, 
1827, the trustee offered the negroes for sale and sold them 
all for cash; and that at that sale the defendant purchased a 
female slave, named Sue, and her four children, Jane, An- 
thony, Rachel and Jefferson, (who are mentioned by name 
in the deed) and also two others, Isaac and Mary, who were 
the issue of said Sue, born after the execution of the deed 
of trust; and that he gave for them the sum of $954. The 
bill charges that the plaintiff, finding that he would be una- 
ble to prevent a sale of the negroes, applied to the defendant 
to attend the sale and purchase the negroes; and that the de- 
fendant, who had long professed particular friendship for the 
plaintiff, agreed that he would examine the property convey- 
ed, and, if he thought it equal in value to the debts, that he 
would advance money to discharge the debts, and take a 
conveyance of the property as a security—that, accordingly, 
the defendant, upon examination, was satisfied thet the pro - 
perty was good for the debt, and declared that it should not 
be sacrificed, but engaged that he would attend the sale, pay 
the debts by buying the property, and leave it in the plain- 
j tiff’s possession, until he should be able to redeem it, which 
Hoke declared he would not speedily press him to do. The 
bill further charges that before the sale several letters passed 
between the parties on the subject; and, particularly, that 
Hoke wrote a letter to the plaintiff, which contained a dis- 
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tinct agreement on his part to buy in the property on the Jano 1842 
terms set forth. That Hoke did attend the sale, and propos- , Abernathy 


ed, as had been agreed, that the whole property mentioned 
in the deed of trust should be offered in a lump, and that he 
would bid the amount of the debt; but that the trustee de- 
clined to sell in that way, and that thereupon the defendant 
applied to the plaintiff for his letter before mentioned, and 
tore it up, saying to the plaintiff, that he would only be 
bound for such of the negroes as he might buy; that the 
trustee then proceeded to sell the twelve negroes, of which 
five were purchased by other persons, and the seven before 
mentioned were purchased by the defendant as aforesaid. 
The bill then charges that those seven negroes were worth 
at least $1,500, and from that sum to $2,000; and that sev- 
eral other persons, who were present, would have given 
much more for them, if they had not understood that the 
defendant was bidding for the plaintiff’s benefit, and with a 
view to allow him time for redemption. The bill further 
charges, that in pursuance of the agreement, the plaintiff re- 
tained the possession of the negroes from the sale to Novem- 
ber, 1831; at which time the defendant took into his posses- 
sion those he had orignally purchased and two or three oth- 
ers who had been born in the interval, and that he has kept 
them ever since, until they have increased to the number 
first mentioned, and yielded large profits. ‘The bill states, 
that although the negroes sold for more than enough to sat- 
isfy the debts secured by the deed of trust, yet the plaintiff 
was shortly afterwards obliged to sell his lands and all his 
other property to pay other debts; and that he was prevent- 
ed from applying for redemption sooner by his poverty. 

The answer states that the plaintiff was largely indebted 
to many persons besides those secured by the deed of trust; 
that among others lic owed the defendant two debts, one for 
$91 52 cts., and the other for $82 60 cts.; and another debt 
to the defendant and his partners of $378 87 cts. That the 
plaintiff mentioned, that it was the interest of all his credit- 
ors to attend the sale and make his property bring its value, 
otherwise they might not be paid; and he urged the defend- 
ant in particular to do so. ‘The defendant admits that he 
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Jone 1842 attended the sale, in the hope of securing himself in some 
Abernathy ¥2Y3 and, with that view, that he proposed to pay the debts 
vy mentioned in the deed of trust, and take a conveyance of all 
Hoke. the property to secure the payment of the sum so advanced, 
and of the debts aforesaid, to himself and to his partners, 

and that the same was refused. And, he states, that there- 

upon the negroes were set up for sale: the woman Sue and 

her four youngest children being put up in one lot and the 

others singly. That he, the defendant, bid for each lot, and 
purcased seven, at prices which, together, amounted to $954; 

and that he did not buy the others, because other persons 

bid more than he thought the slaves were worth. He also 

admits, that the plaintiff was very desirous of having the 

use of the woman Sue, as a servant in his family, and re- 

quested the defendant, if he purchased her and her younger 
children, to leave them with him until the defendant shou:d 

want them; which the defendant says he agreed to do, in 

case he should purchase them, inasmuch as he had no imn- 

mediate use for them, and their services were about equal to 

their tax, victuals and clothing. The defendant further ad- 

mits it to be probable, that some correspondence by letter 

took place between the parties before the sale; but he says, 

he cannot remember that there was any such correspond- 

ence, much less the contents of the letter from him to the 
plaintiff, or that he got the same back and destroyed it, as 

stated in the bill; and he denies that any such thing took 

' place, according to his recollection or belief. And the an- 
swer denies positively that if such letter did exist, that it 
contained any promise or agreement that the defendant 

would purchase the plaintiff’s property, or any part of it, 

for his benefit, and give him time to repay the purchase mo- 

ney, and redeem it: or that such agreement existed by parol, 

or that there was any conversation or understanding between 

| the parties to that effect, before or at the sale, or at any oth- 
i er time; and the defendant avers that all the allegations of 
| the bill touching such right of redemption, or any agreement 
therefor, are unqualifiedly false, and that the defendant pur- 
chased for his own use exclusively. He denies that he 
consented the negroes might remain with the plaintiff with 
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the view of preventing competition in bidding, and his be- June 1843 
lief that it had such effect; but if it did, it must have been Abernathy 
owing to the conduct of the plaintiff himself, for the de- v 
fendant said nothing cf that intention to any person. He Hoke. 
also denies that the negroes brought less from the manner in 
which they were sold; for all the children of the woman 
were sold separately, except the four youngest, and they 
were too small to separate from the mother. The answer 
further states, that in July, 1827, the defendant purchased at 
sheriff’s sale a tract of land containing 100 acres, being one 
of the tracts conveyed in the deed of trust to Mr. Burton 
and that whereon the plaintiff resided; and that he after- 
wards (in July 1828) purchased at sheriff’s sale a tract of 
land adjoining the above, which was sold as the property of 
James Nixon: and that so far from any of the said purcha- 
ses being made in trust for the plaintiff, or from his claiming 
any interest in the slaves or land, he, the plaintiff, in Janua- 
ry, 1829, wrote and entered into an agreement with the uc- 
fendant for the occupation of those lands by the plaintiff for 
three years upon a rent of $48, and for the use of the slaves 
without charging the defendant any thing for keeping the 
negroes, or being charged any thing therefor by the defend- 
ant, but that the one party might give up, or the other take, 
the negroes whenever they might respectively choose. The 
answer further States that the price given by the defendant 
for the negroes was a fair and full price at the time, and that 
the sale was fair and open: that the defendant had no use 
for the negroes until the latter patt of the yeat 1831, and 
then sent for them, and the plaintiff gave them up promptly, 
and without then setting up any title or interest in them, or 
doing so at any time after the sale, until one or two months 
before the filing of the bill, late in the year 1837; when he 
was induced to apply for redemption by the increase in the 
family and the vety high prices of slaves at that period. 

To the answer replication was taken, and the parties pro- 
ceeded to take voluminous proofs. 

As exhibits, the plaintiff put in his deed of trust to Bur- 
ton, dated July 20th, 1825; and also a letter from the de- 
fendant to the plaintiff, bearing date November 11th, 1827, 
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June 1842 in the following words: 





Abernathy « Dear Sir, 
v 


Hoke. 


I have received yours by your son. 1am really 
sorry that after so large a stretch as I have made in your 
property, you can get no person that will do any thing for 
you in balance. I have made a purchase in Spartanburg 
that I must meet, when I come horre; as Mr. B., from 
whom I bought, is moving to Georgia. But, still, with all 
these difficulties, if you can get, as you state, Mr. Robert 
Burton and two more to join in, I will be one of them, to 
try and save the property, rather than it shall fall a sacrifice 
in the hands of those that would, in no case, favor you.” 


It is not requisite to set out all the numerous depositions 
taken in the cause, but only their material parts. 

Hugh L. Wilson states, that he was the crier at the sale, 
and just as he was going to sell the negroes, either the plain- 
tiff or defendant called him to them; and Hoke said to Aber- 
nathy, “cheer up, and do not be cast down, that he had be- 
friended him, and was disposed to do it still. .All he want- 
ed was his own—to pay him his money and the interest, 
and take his negroes back at any time.” He says, he does 
not recollect that Abernathy made any reply; and that he 
never heard any other conversation between the parties res- 
pecting the negroes. That Hoke bought Sue and three of 
her children—the price he does not recollect, but thinks up- 
wards of $900; which he did not consider a fair price. 

W. M. Black deposes that he was at the sale, but does 
not know the number or description of negroes purchased 
by Hoke, nor the prices; that in passing about, either be- 
fore or after the sale, he came near Abernathy and Hoke, and 
heard the latter say to the former, “that he need not be un- 
easy about the property he had bought or was about to buy; 
that if it was seven or eight or ten years, so that he got his 
money and interest, it was all he wanted:” which is all the 
witness knows. 

S. J. Little states, that he was at the sale, and that after 
the negro woman and her children had been cried some time, 
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Hoke, Abernathy and Wilson, went aside ten or fifteen steps Jouve 1842 
and talked together; after which they returned into the com- Abernathy 


pany and the negroes were knocked down to Hoke. The 
witness states that the woman and her five children ‘were 
sold in a lump, and brought perhaps, three hundred, or four 
or five hundred dollars; but that he thought they were worth 
over $1,000. He says, that in the evening, he asked Wil- 
son how it happened, that this lot of negroes sold so much 
cheaper than the others, and he replied, that Hoke had bought 
them to save them for Abernathy, who was to have them 
upon paying up the money and interest. 

Samuel B. Abernathy says that he is the son of the 
plaintiff, and that at the sale, a negro by the name of Mingo, 
who was the husband of the woman, was purchased for one 
Dogharty, and that the winter after, or the winter of the 
next year after, Hoke applied to Dogharty to purchase him. 
He then said, he was to have bought him at the sale with the 
rest, for the plaintiff, who was to redeem them at any time 
afterwards; and that his reason for not buying Mingo was, 
that he went toohigh. Dogharty observed, that the plain- 
tiff would never be able to redeem them, to which Hoke re- 
plied, that he probably would, for as he had failed once, he 
might take better care hereafter. Dogharty was then in debt 
to Hoke, and soon after confessed judgment; and subsequent- 
ly Hoke did buy Mingo. 

Four witnesses, EL. Davidson, A. McCorkle, W. Little 
and R. A. Brevard, state that Hoke bid for most of the ne- 
groes that were offered for sale; and that it was understood 
by them, and, they think, the company, that there was some 
arrangement between Hoke and Abernathy, under which the 
latter was to have some benefit from Hoke’s purchases, and, 
probably, the right of redemption. Abernathy requested 
Davidson not to bid, as he wished Hoke to become the pur- 
chaser. Whenever Hoke made a bid, it excited a remark in 
the company, that he was buying for Abernathy’s benefit, 
and that such belief induced these witnesses not to bid as 
high as they otherwise would, though they cannot state the 
prices at which the negroes sold that day, nor the lots in 
which they were offered, nor the purchasers—that Hoke did 
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June 1842 not, as far as they perceived, contribute to the belief they en- 





Abernathy 


v 
Hoke. 


tertained as to the purpose of his purchases; nor, as far as 
they know, had he any knowledge, that such an impression 
at all prevailed. And they state that the price of negroes 
was then very low, especially at cash sales, 

On the other hand Mr. Burton, who made the sale as 
trustee, says that he heard of no such understanding between 
the parties, nor of an impression to that effect in the compa- 
ny—that many of Abernathy’s creditors were present and 
bid, and that all the negroes, as well those purchased by 
Hoke as the others, brought full prices, as negroes about 
that time sold—that such was his opinion at the time, and the 
opinion generally expressed by others also. He states that 
Sue had nine children, of which five were sold separately, 
and of those Hoke bought two, and that the other four were 
sold with their mother on account of their ages at $632, 
The negroes were all sold in the order requested by Aberna- 
thy; and when all had been sold except the last lot, and it was 
found that a balance of the debts was to be raised exceeding 
$300, he requested that the young children should be set up 
with the mother. When sold, they brought $301 more than 
paid the debts, and that surplus was paid by Hoke to Bur- 
ton, and by him to Abernathy, in cash, or to his other cred- 
itors on his orders; and that subsequently, he, the trustee, 
by the directions of Abernathy, conveyed one of the tracts 
of land, which remained unsold, to one Little; and the oth- 
er, containing 100 acres, on which Abernathy lived, he con- 
veyed to Hoke, who had purchased it at Sheriff’s sale. 

Ephraim Brevard, H. Fullenweider, John Boyd and 
John Killian depose that the price of slaves was depressed 
at the time of this sale; but that they were present at the 
sale, and that these negroes sold remarkably high for their 
ages and appearance. Mr. Brevard became the purchaser 
of one of the children of Sue, and he also bid against Hoke 
for the girl Jane, bought by the latter, and was the last bid- 
der for her except Hoke. Mr. Fullenweider also purchased 
another of Sue’s children, and wished to buy others, but de- 
clined doing so on account of the high prices to which they 
were run. He says he would not give as much for Sue and 
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her children as Hoke did, and that a great many persons 
were in attendance, who wished to buy negroes, but were 
prevented by the prices bid by Hoke and the other creditors 
of Abernathy. Boyd and Killian went to the sale with the 
intention of buying, but did not, as the negroes sold for more 
than they thought they were worth; and the former states a 
purchase made by himself from another person on much 
better terms. ‘To the character of Hugh L. Wilson twelve 
persons are examined, who depose that he is unworthy of 
credit, and has been so deemed for many years. 

The defendant put in and proved the following letter to 
him from the plaintiff: 


* Dear Sir, 

I have understood several people have it in con- 
templation to try to purchase some of the negroes you have 
here with me. As I know that necessity will be no induce- 
ment for you to sell, I hope you will refrain until I see you. 
I have no doubt from the improvement that I have made and 
expect to continue to mnke, that application will be made for 
this plantation. I also want you to refrain from selling un- 
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til I sec you, which perhaps may not be until court. I have 


started a threshing machine which I find will be very use- 
ful in making manure. At this time there is the straw and 
chaff of more than 300 bushels of wheat, lying scattered for 
manure and constantly increasing. I shall have the thrash- 
ing of more than 1,000 bushels of wheat this season. 
Yours &c. 
R. A. 

N. B. A tract of land adjoining this will probably be 
sold by the sheriff at Court, as the property of James Nixon. 
The land is well timbered, and of an excellent quality.” 


The foregoing letter is without date, but, from the refer- 
ence to the sale of Nixon’s land, it is admitted to have been 
written in the summer of 1828. 

Henry Cansler, then the sheriff of Lincoln county, proves 
that in July, 1827, he sold, under executions, the tract of 
100 acres, on which the plaintiff lived, to Hoke, for $599; 
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Jane 1842 and that iu July, 1828, he also sold the Nixon land, adjoin- 
Abueantiey ing the other, and that Hoke purchased it for $302 50 cts. 

v This witness also proves the two contracts between the 
Hoke. plaintiff and defendant, which follow, and that they were 


drawn by the plaintiff himself. The one is: 


“An agreement between John Hoke and Robert Aberna- 
thy: Whereas the said Hoke did, some time since, purchase 
a family of negroes at public sale, formerly the property of 
said Abernathy, which negroes have continued with said 
Abernathy: Now he agrees not to make any chrge for 
keeping them heretofore or hereafter, but has the liberty of 
giving them up to the said Hoke at any time he pleases. 
And the said Hoke agrees to make ro charge on the said 
Abernathy for the time past, nor for the time he may let 
them stay with the said Abernathy; and the said Hoke is to 
take them at any time he pleases. In witness &c. February 


18th, 1829. (Signed) 
ROBERT ABERNATHY. 
JOHN HOKE.” 
The other is: 


“ Articles of agreement made between Robert Aber- 
nathy and John Hoke, both of Lincoln county. ‘The said 
Hoke agrees to let the said Abernathy have the use of the 
plantation and machines, whereon the said Abernathy lives, 
for the term of three years; for which uses the said Aberna- 
thy doth bind himself &c. to pay to the said Hoke the sum 
of $48 annually. It is to be understood that the said Aber- 
nathy is to receive 0 compensation for any improvements 
or repairs that may be done on the plantation or buildings; 
and in case the said Abernathy should die, the same use and 
privileges are to extend to his family by complying with the 
above terms. In witness &c. this 18th of February, 1829. 
(Signed) ROBERT ABERNATHY. 
JOHN HOKE.” 





The last deposition, which it is material to state, is that of 
David Hoke, who is a son of the defendant, and has been 
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examined on the part of the plaintiff to prove the admissions June 1842 


of his father, that the purchase was made to favor Aberna- 
thy, or that he was to have the liberty of redeeming them. 
The witness denies that he ever heard any thing of the kind 
from his father; and says that his father sent him for the ne- 
groes in the latter part of the year 1831, and that the plain- 


tiff gave them up, without setting up any claim to them or. 


right to redeem, and expressed the wish that the defendant 
would purchase Sue’s other children from those who bought 
them, so as to get the whole family together. 

If the court were at liberty to decree for the plaintiff up- 
on a conjecture, that there was some friendly intention on the 
part of the defendant to favor the plaintiff by letting him 
have the use, upon advantageous terms, of such negroes as 
he might buy, or even that le had the purpose of letting him 
have the negroes back, if he should be able, in a reasonable 
time to pay the price he gave and interest, then the case 
made by the plaintiff might be deemed a plausible one for 
the relief he seeks. But wecannot take away from the de- 
fendant the benefit of his purchase, but upon plain evidence 
of undue advantage taken of the plaintiff or imposition on 
him, or upon proof of a distinct agreement for redemption. 
And, upon the consideration of the evidence in the cause, 
we are not able to discover any such ground, on which the 
relief can be founded. 

The plaintiff alleges that there was a contract for redemp- 
tion, explicitly made between him and the defendant before 
the day of sale; and that he once had a letter from the de- 
fendant, which distinctly stated or recognized the contract, 
but that the defendant got it inte his possession and destroy- 
ed it. But the answer unequivocally denies the whole state- 
ment, both in its substance and details. ‘The defendant ad- 
mits that something had passed between them, before the 
sale, upon the subject of his purchasing; but he denies that 
it had any reference to a purchase for the plaintiff or to a re- 
demption of the negroes, unless in the single case that he 
might pay all the debts secured by the deed and take an as- 
signment of it, with the view of securing the sum then ad- 
vanced and his previous demands. But that failed, because 
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the trustee declined selling in that way, and, moreover, be- 
cause, as appears by an exhibit and Cansler’s testimony, the 
lands included in the deed of trust were then levied on by 
the sheriff for other creditors, and were subsequently sold for 
their benefit. ‘The answer then states positively, that there 
was no other agreement or understanding for the defendant’s 
getting a security; but that he purchased solely on his own 
account. 

That statement of the answer the plaintiff controverts, 
upon the grounds that such agreement was made in parol 
on the day of sale, in the presence of Hugh L. Wilson; and 
that it is likewise established by the subsequent declarations 
ot the defendant; and also that its existence and nature are 
to be inferred from the facts, that the defendant purchased 
for inadequate prices, and that the plaintiff retained the pos- 
session of the slaves, after the sale, for several years, without 
accounting for the hire. 

The only direct evidence of the agreement, alleged in the 
bill, is that of Hugh L. Wilson. He does establish it, if he 
is to be believed. But several circumstances concur to pro- 
duce doubts of the correctness of his recollection or of his 
veracity. It is singular that he alone, and with a doubtful 
character, should have been selected, out of a large crowd, 
as the witness, to whom these persons should confide their 
agreement, especially as there was no injunction on him not 
to divulge it, and he did, as it is said, make it known to at 
least one person that evening. But, besides, his memory 
seems to be too unsafe to entitle him to full credence. He 
states that Hoke purchased Sue and three of her children, 
and that he gave for hem about $900, which he deems not 
to be a fair price. He takes no notice of the other three 
children, which, all agree, and the bill states, were purchas- 
ed by Hoke; and, so far from $960, or rather $954—the 
price actually given—tot having been a fair one for Sue and 
the three yougest children, it is at least doubtful, whether 
that sum was not the full value of the mother and the six 
children. But it isan unpleasant duty to discuss in detail 
questions of veracity, and, therefore, the subject may be dis- 
missed with the remark, that this witness is so entirely dis- 
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credited by the many persons, who have been examined to Junv 1842 


his character, that the court is constrained to lay his testimo- 
ny out of the case altogether. It is too unsafe to decree on 
the testimony of a person, who is proved to be so wholly un- 
worthy of belief. 

That conclusion dispenses also with the testimony of S. 
J. Little; which was only material as tending to sustain the 
credit of the preceding witness. But, in passing, we can- 
not fail to notice how very uncertain the recollection of most 
persons is as to remote tranactions, in which they felt no in- 
terest. This witness states that he saw the parties privately 
conversing with Wilson, after the sale of the woman and 
chiidren had gone on for some time; whereas Wilson him- 
self says, that it was before the sale began that he heard the 
conversation. Moreover, Little says, that the woman and 
her five children were sold together, and brought between 
$300 and $500, though he thinks they were worth $1,000; 
whereas it is clear, that the woman and four children were 
sold in a lot for $632, and that the other two were sold sepa- 
rately for $322, making in the whole $954.- Nothing can 
exhibit in stronger contrast the superior effect and credit, 
which the mind is obliged to yield to written documents, 
above that due to the vague statements of persons, in no 
wise concerned to understand correctly or to remember per- 
fectly, a remote transaction, and, especially, if it be one, of 
which a doubt might have been entertained at the time, as 
to its true character. 

The foregoing observation is peculiarly applicable to the 
testimony of the witness Black; who deposes that he heard 
Hoke say to the plaintiff on the day of sale “ that he need 
not be uneasy about the property, for that, if he got his mo- 
ney and interest in cight or ten years, it was all he wanted.” 
If there was a credible witness, who testified to a contract, 
communicated ‘in ail its particulars to him, the testimony of 
Black might materially support the other witness, and induce 
the court to decree, notwithstanding the remoteness of the 
transaction or other circumstances against it. But, as evi- 
dence in itself of the contract between these parties, it is en- 
tirely inadequate. This -s was not called to take no- 
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June 1842 tice of the terms of a contract the parties were then making. 
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~ Nothing was communicated to him intentionally. He casu- 
ally heard a single sentence of, probably, a full conversation, 
to no other part of which is he able to depose. And, even 
as to what he did hear, he cannot say, whether it occurred 
before or after the sale, or respected negroes which the de- 
fendant had bought or was about to buy. It would be deal- 
ing most unfairly with the meaniug of a person, if a sen- 
tence or part of a sentence, torn from the context, and thus 
casually caught, were to be the ground of a judicial decision. 

The plaintiff’s case is thus left to rest on the testimony of 
his son, Samuel B. Abernathy, who deposes to an admission 
of the defendant, that he purchased this family of negroes 
for his father, who was entitled to redeem them at any time. 
This admission was not made to the plaintiff, or with a view 
that it should be communicated to him, or to furnish evidence 
of the agreement for the purpose of subsequently establish - 
ing it. But it was an incidental observation, dropped in the 
course of a negotiation with a third person for the purchase 
of the husband of this woman. It might have been made 
with a view to influence that purchase, or from some mo- 
tive that cannot now be made to appear. It would seem ex- 
traordinary, if there had really been a-definite agreement for 
redemption by the plaintiff from the beginning, that the par- 
ties, and especially the plaintiff, should-not have put it into 
some permanent form, or, at least, have called several per- 
sons, intelligent, disinterested, unconnected, and of good 
character, to attest it; so that, upon the death of one of the 
parties or his denial, the existence and terms of the agree- 
ment could be established beyond doubt. But, instead of 
that, we find this attempt to prove it by the accidental ac- 
knowledgment of it in the presence of the plaintiff’s son 
near a year or two years subsequently. It is, however, com- 
petent evidence, and might, therefore, be the ground of re- 
lief, if it stood uncontradicted, or was consistent with other 
unquestionable facts which appear in the cause. But as 
little as we are disposed to refuse to this statement the faith, 
that such words were spoken by the defendant, the court 
cannot infer from them the conclusion, that, at or before the 
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sale, an agreement, a conclusive contract, was formed by 
these parties for the purchase and redemption of the slaves 
as charged in the bill. In the next place, if there had been 
such an agreement, probably, most probably ‘there would 
have been some other evidence of it, like that before sug- 
gested. Again, if there were some understanding or vague 
expectation of the sort, as perhaps may be collected from the 
testimony of this witness, the letter of the defendant to the 
plaintiff of the Lith of November, 1827, and the continued 
possession of the plaintiff; such, notwithstanding, must have 
been terminated, and the plaintiff’s expectation absolutely 
abandoned in the year 1828. ‘The price given by the de- 
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fendant will not help the plaintiff. Its inadequacy is not es- : 


tablished. Four persons think the negroes might have 
brought more, if there had not been an impression, that 
Hoke intended to favor the plaintiff. But even these per- 
sons cannot state the valnes or actual prices, and were in 
truth not concerned to notice or remember them. On the 
other hand, the seller of the slaves and the creditors of the 
plaintiff, who were concerned that the property brought its 
value, and who bid against the defendant and also purchased 
some of the negroes, say, that all the negroes sold well, and 
that the defendant, particularly, gave more than they were 
willing to give for those purchased by him. Inadequacy of 
price, if existing, would furnish an argument for the plain- 
tiff. On the contrary, a fair and full price given, and no se- 
curity taken, for the sum thus advanced, strongly implies an 
absolute and not a redeemable purchase. The price, there- 
fore, furnishes another objection to declaring, upon the testi- 
mony of S. B. Abernathy, that the plaintiff had such right 
of redemption at the filing of his bill. . 

That he had not, we feel obliged to declare upon the evi- 
dence of the defendant, independent of his answer; that be- 
ing evidence of a character which makes an impression on 
the mind, on which it reposes with confidence. It consists 
of written documents under the hand of the plaintiff him- 
self. The first is his letter written in the summer of 1828. 
It is clear, that the plaintiff was then reduced to destitution 
of property. His lands had been all sold soon after his ne- 
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which the plaintiff read, shews that the residue of his pro- 
perty, consisting of his stock and household stuff, was then 


Hoke. probably sold, and the bill, indeed, states the fact. How, af- 


ter that, could he expect or hope to redeem the negroes, ex- 
cept out of the negroes themselves? That he had no such 
expectation is absolutely certain, if we are to judge from his 
own words in his own letter in the summer of 1828. He 
pretends not therein fo any interest in the slaves, more than 
in the land, which .the plaintiff had then purchased; but 
treats them all as the defendant’s own property: asking, 


merely as a favor, that he would not sell them till he could 
see himat court. He states, that he is making such agricul- 


tural improvements on the farm, as might induce the de- 
fendant to consider it his interest to retain it, and allow him 
to occupy it, and he advises him to purchase an adjoining 
tract, which was shortly to be sold, and which the defend- 
ant did buy. What can be inferred from this letter, but that 
the plaintiff was asking, as a favor, that the defendant would 
make no such disposition of the property, real or personal, 
as would deprive him of the use of it. But it was the use 
of it, as the property. of the defendant, and as a kindness to 
plaintiff, and not as the property, legal or equitable, of the 
plaintiff himself, and upon a claim of right. Accordingly 
we find that the defendant bought the Nixon land, and that, 
in the beginning of the next year, 1829, he let the lands to 
the plaintiff for three years, and also came to an agreement 
for the slaves remaining with the plaintiff during the will 
of both. Those agreements are also in writing, so that their 
terms and objects cannot be mistaken. 'They were drawn 
up by the plaintiff himself; and they cannot be read, with- 
out perceiving instantly, that they are absolutely inconsistent 
with the notion of any interest in the land or negroes then 
being in the plaintiff or claimed by him. He stipulates to 
pay rent for the land $48; less indeed than the interest on 
the sum of $901 50 cts., which the defendant gave for the 
whole tract. If the land and negroes had been held as a 
mere security, would they not have been included in one 
agreement, and the rent reserved equal to the interest on the 
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price of the whole? Or if the negroes had been thus held, June 1843 


would there not have bee some arrangement for paying the 
interest on the sum given for them? But nothing of that 
kind appears. On the contrary, the plaintiff treats them as 
exclusively the property of the defendant. They were, in 
point of annual value, worth, as servants in the plaintiff’s 
family, about the expense of keeping such a family, then in- 
creasing. The plaintiffagrees to keep them without charge, 
and without paying hire; and each party is to put an end to 
this agreement when he pleases, the plaintiff by sending the 
negroes to Hoke, and the latter by taking them away. The 
profit of Hoke upon the slaves was not the interest on the 
money he paid for them, but the increase of the slaves, which 
belonged to him as owner. This agreement, therefore, re- 
moves the last remaining circumstance, on which the bill is 
fouuded; name!y, the continued possession of the plaintiff. 
'That possession is explained; and it is seen, that it was not 
continued, because the plaintiff claimed the negreos or any 
interest in them, but that it was under the defendant and at 
his will. The absolute property of the defendant could not 
have been more distinctly acknowledged by any act or lan- 
guage from the plaintiff. Then to those documents we add 
the negative, but not less convincing, evidence, that at no 
time, during a period of upwards of ten years, did the plain- 
tiff set up to the defendant, though residing in the same 
county, any claim of this kind, nor indeed did he assert such 
a claim to any person. Such a perfect silence for such a 
length of time, respecting a right of this sort, of such im- 
mense importance to the plaintiff, is contrary to all experi- 
ence of the ordinary conduct of men; and, with the other 
circumstances and documents just mentioned, it overbears 
the feeble inference from the singular evidence of the de- 
fendant’s declarations. We are obliged, therefore, to declare, 
that the plaintiff’s case is not made out by the proofs, and 
that his bill must be dismissed with costs. 


Per Curiam, Bill dismissed with costs. 
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JOSEPH SCOTT vs. JOHN SCOTT. 


Jane 1842 The plaintiff and defendant, being tenants in common of a tract of land, 

— run a dividing line, by consent, terminating at a certain point within 
the tract. The court now decrees that commissioners be appointed 
to ran a line from such pcint to the outer line of the tract, so as to 
make a full and complete partition. 





This cause was transmitted by consent to the Supreme 
Court from the Court of Equity of Burke county. 

The bill was filed by the plaintiff at the Spring Term, 
1839, of Burke Court of Equity, alleging that the plaintiff 
and the defendant were tenants in common o; a certain tract 
of Jand, and prayed for a partition to be made in the manner 
prescribed by the Act of Assembly, in such cases made and 
provided. The defendant, in his answer, objected to a de- 
cree, alleging that a division had already been made, by the 
mutual consent ot the parties. ‘'T’o this there was a replica- 
tion. Proofs were taken and the cause set for hearing. The 
tacts are stated in the opinion delivered in this court. 


Alexander for the plaintiff. 
D. ¥. Caldwell for the defendant. 


Dantet, J. The plaintiff and defendant were tenants 
in common of a tract of land. They had jointly occupied 
it, until they respectively married. And then the defendant 
built a house on the East side or portion of the tract, and 
the plaintiff built a house on the West side of the said tract, 
where each of the parties settled with their familes. They 
afterwards required a surveyor, by the name of Dobson, to 
run a dividing line between them. Dobson did run a straight 

















SUPREME COURT OF NORTH CAROLINA. 


dividing line across from North to South. But both parties June 1842 
then disagreed to that line. The plaintiff and the defendant ~ 


then agreed to erect and keep in repair the fences, which 
now divide and separate their respective fields and farms. 
Their fences or agreed lines extend across the creek and bot- 
toms or low lands of the said creek up to the hill lands on 
either side of the creek, as designated by the red lines on the 
surveyor's, Mr. Suddith’s, plat. These red lines intersect the 
Dobson line, on the north side of the creek at letter M.; and 
on the south side of the creek at the figure 5. From these 
two points to the outside lines of the tract,at Eand F. The 
defendant insists that the Dobson line was agreed between 
them to be the dividing line; and that they each had held 
and claimed up to it andno further for the last thirty years- 
That all the privileges taken by either of the parties beyond 
that line, were, by licence, obtained from the respective own- 
ers on each side of the saidline. The plaintiff put in a re- 
plication to the answer. ‘The depositions of many witnesses 
have been taken; and after examining them, we are compell- 
ed to say, that they do not prove that there wrs ever an 
agreed line between the parties (Dobson’s or any other) from 
the termination of the red lines, to the outside lines of the 
original tract at E and F, or to any otlier points in the ovt- 
side lines. Partition by them of the original tract of land 
held in common, has never been made as appears to us, 
The evidence, that the plaintiff asked leave of the defendant 
to set a machine-house on the land at M., and lying a little 
north of the termination of the red line in that direction, is 
too weak a circumstance for us to establish the Dobson line 
as an agreed line from the terminations of the red lines to 
the outer boundary lines of the whole tract of land. Indeed, 
the defendant in his answer, does not aver that the parties 
ever agreed upon a division, which should extend entirely 
across the tract. We are of the opinion, therefore, that the 
plaintiff is entitled to a decree for partition so far as the same 
has not yet been completed, as prayed for in his bill. 


Per Curtam, Decree accordingly. 


Scott 
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MARY McCAIN an others vs. SAMUEL HILL and others. 


June 1842 In this case the court decrees, upon parol proofs, that the defendant Hill 

————— __ and the heirs of Haris should convey to the plaintiffs a tract of land 
claimed by the defendant Hill under the said heirs, but which the 
plaintiffs alleged had been conveyed by the said Harris to those un- 
der whom the plaintiffs claimed, and that the deed of conveyance, 
never having been registered, had either been lost or surreptitiously 
destroyed by the said Hill, who had, at least, full knowledge of its 
existenee. 


This cause was transmitted to the Supreme Court from 
Rockingham Court of Equity, by consent of parties, at the 
Fall Term, 1838. The pleadings and facts proved are stat- 
ed in the opinion delivered in this court. 


Morehead for the plaintiffs. 
Graham for the defendants. 


Gaston, J. This bill was filed in Rockingham Court of 
Equity, at the Fall Term, 1834, and charges that one John 
Byson sold and conveyed a tract of land in said county, lying 
on both sides of Haw River, immediately above the High 
Rock Mills, to one Christopher Harris, and that shortly 
thereafter, about the year 1808, the said Christopher sold and 
conveyed all that part of the said tract which lies on the 
south side of said river to Peter Byson, then the proprietor 
of said Mills, who thereafter used and held the same asa 
part of his said Mill tract; that thereafter, about the 11th of 
November, 1811, Peter Byson sold and conveyed the said 
Mills and all his land adjoining, including the piece so pur- 
chased of Harris, to Nathaniel Scales; that Scales conveyed 
one undivided moiety thereof to Joseph McCain, the hus- 
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band of the plaintiff Mary; that the said Nathaniel and Jo- June 1849 


the said Nathaniel died,-having devised the undivided moic- 
ty so retained by him unto the plaintiff Mary; and that the 
said Joseph died in 1830, whereupon his moivty descended 
to the other plaintiffs, his heirs at law. ‘The bill further 
charges that the deed aforesaid from Harris to Peter Bysont 
was never registered; that the plaintiffs have made every en- 
qniry and exertion to procure it, but have been unable to ob- 
tain it; that they believe it was left by Peter Byson, whet 
he was about to leave this State, in a trunk with other valu- 
able papers in the possession of the defendant, Samuel Hill, 
who has suppressed or destroyed it, and who, with a knowl- 
edge that said deed exists or once existed, sets up title to the 
said land, claiming the same under some conveyance or pre- 
tended conveyance, either from the heirs of said Harris or from 
some one claiming under the said heirs. The bill states that 
Peter Byson has long since died in a distant State; that 
Christopher Harris is also dead, and that the other defend- 
ants are the heirs at law of the said Christopher; that the 
plaintiffs are now able to ptove the said deed from Harris to 
Peter Byson, but fear that hereafter they ntay rot be uble to 
do so; that the land thereby conveyed is wood land, of which 
there is no other occupation than by using the timber, which 
they and those under whom they claim have been accustom- 
ed to cut for the use of the mills ever since the conveyance 
by said Harris, and that the defendant Hill, under his claim 
as aforesaid, is also cutting said timber, and, becanse of this 
defect in their title, they cannot maintain an action at law 
for such trespasses. ‘They pray that all the defendants may 
be compelled to answer the premises and to prodiice the said 


deed, if in existence and in their power, in order that the’ 


same may be duly reyistered; and, if the said deed cannot 
be produced, that they may be compe!led to perfect the title 
of the plaintiffs, and for general relief. The defendant Hill 
answered the bill. He therein denies all knowledge of the 
alleged deed from Harris to Peter Byson, deciares that he 
has never seen it, nor does he believe that such a deed ever 
was executed. He admits «7 the said Byson, when about 


seph held the same in common until the year 1824, when “yo G.i, 


v 
Hill. 
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Jone 1842 to quit this State, did leave in his possession a trunk con- 





—_-— 


McCain 
v 
Hill. 


taining papers, but he declares that he never opened it until 
about the year 1822, when he did se at the request of Joseph 
McCain, to look for the said supposed deed; that the said 
McCain then searched among the papers for the deed but 
found none such; that he understands the said McCain made 
many and extensive enquiries after the same, but being una- 
ble to find it abandoned the pursuit, under the impression 
that none such had been made. The defendant sets forth 
many circumstances inducing him, as he alleges, to believe 
that McCain had abandoned his title under said supposed 
deed, and states that thereupon, in 1830, he contracted to 
buy this piece of land from one Josiah G, Saunders, who al- 
leged that he had bought from the heirs of Harris, paid him 
down $50, part of the purchase money, und agreed to pay 
the remaining part thereof, $350, when Saunders should ex- 
ecute or send to him a duly authenticated conveyance, and 
also bring or send a duly authenticated conveyance from the 
heirs of Harris; and further states that in Nov. 1832, Saun- 
ders sent him a deed of conveyance purporting to have been 
executed by him, which defendant exhibits with his answer, 
and also a deed purporting to have been executed by the 
other defendants, the heirs of Harris, which he states has not 
yet been duly proved to be admitted to registration, but 
which he will cause to be proved, and when so proved, he 
will exhibit to the court, and that he then paid Saunders the 
residue of the purchase money. The defendant avers there- 
fore that he is a purchaser for value of the land in dispute, 
without notice of the pretended equity of the plaintifls. He 
admits all the other allegations of the bill, except that, as to 
the allegation that Peter Byson conveyed the land in ques- 
tion, he answers that he does not know that fact, and there- 
fore does not admit it. 

No answer was put in by the other defendants, and it be- 
ing shewn they were not inhabitants of the State, publica- 
tion was made and the bill set down to be heard against 
them ex parte. 

Before the hearing of this cause, one of the plaintiffs, Ma- 
ry S. McCain, intermarried with James Watt, and another, 
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Sally, intermarried with Wiiliam Geren, and the defendant, -: noe 1842 
Samuel Hill, died, having devised the tract of land in dis- “yy a37, 


pute to his two sons, Charles P. Hill and Green Hill, where- 
upon a bill of revivor was filed, in which the said James and 
William were joined as parties plaintiffs, and the said Charles 
and Green made parties defendants, and the cause has been 
revived accordingly. , 

On the question, whether the alleged conveyance was 
made by Harris, we think the proofs are satisfactory. It is 
proved by WiNiam Taylor, that he, being desirous of pur- 
chasing a small piece of this land, applied to Harris to buy 
it, but was informed by Harris that he had sold the land to 
Byson; that thereupon he applied to Byson, bought the piece 
of land from him, took a conveyance, and immediately after 
entered into the actual possession and cultivation of it. 
This happened about the year 1807. Matthew Newell tes- 
tifies that he knew of a negotiation goit.g on between Harris 
and Byson for this land; that the former asked a dollar and a 
half, and the latter offered to give a dollar and a quarter per 
acre: that he does not know that they concluded the bar- 
gain, but he knows that the parties afterwards had the land 
surveyed, and he was present with them atthe survey. By- 


son used the land by cutting timber upon it. Charles 
Thacker testifies that he held a bond of Harris, and applied’ 


to him for payment, when the latter informed him that Ke 
was about to sell the land to Byson, that the witness after- 
wards applied to Byson, who promised to pay the bond as 
soon as he should have received the deed; that having learnt 
from Harris that the deed was executed, he again applied to 
Byson and communicated this fact to him; that he admitted 
that he liad received the deed, pointed to a paper on the ta- 
ble which he said was the deed, and paid the bond to the 
witness. ‘There isan attempt to discredit this witness by 
testimony respecting his character, but none of the witnesses 
introduced for that purpose, though they give him a bad 
reputation for honesty, declare him unworthy of credit. 
When to his testimony is added the admitted fact that, ever 
since the time of the alleged conveyance in 1807, Byson, 
Scales, McCain and the plaintiffs have used this piece of 
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land by cutting the timber thereon, and that there is no 
proof that from 1807 to 1832 either Harris or his heirs set 
up claim thereto or in any way exercised dominion thereon, 
we must believe that the alleged conveyance was executed. 

No deed is exhibited by the defendant Hill from the other 
defendants—and, if it had been, it is manifest from his an- 
swer, that long before he contracted for the land he was 
well apprised of the claim set up by McCain, and that if he 
bought the land he purchased at his own risk. There is 
no proof that Saunders or himself paid any thing for the 
land. 

The plaintiffs have exhibited the deed from Peter Byson 
to Scales, conveying a large body of lands, and also the deed 
from Joh: Byson to Harris, which last, it is adinitted, com- 
prehends the land in question. But we are unable, by a 
comparison of the two deeds, to ascertain to our satisfaction 
whether the former deed comprehends it. As this fact is not 
admitted, we deem it proper that an enquiry be ‘directed to 
ascertain with precision the boundaries of this piece of land; 
and whether the same be embraced within the deed made by 
Peter Byson to Scales. The commissioner must be author- 
ized, if he deem it necessary, to cause a survey to be made, 
and to examine witnesses on oath, so as to enable him to ex- 
ecute this enquiry. The cause is reserved for further direc- 
tions upon the coming in of the commissioners’ report. 


Per Curiam, Ordered accordingly. 
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BANK OF THE STATE & al vs. THOMAS J. FORNEY & al. 





A devise to executors to hold certain property and its proceeds, until June 1842 


the testator’s six sons shiu/d become free from debt, and when that - 
event occurred, to make a division among them, or set off to each res- 
pectively his proportion of the property as he became free from debt, 
does not convey such an interest to the sons as enables them to dis- 
pese of the property, or such as to subject it to the claims of credit- 
ors, before the event, on the occurrence of which they are to take pos- 
session of the property, shall have first happened. 


This bill was filed at the Fall Term, 1841, of Burke 
Court of Equity in the name of the Bark of the State of 
North Carolina, and Isaac T. Avery agent of the Bank a- 
gainst the defendants. ‘To this bill answers were filed and 
replications thereto entered. At the Spring Term, 1842, 
the cause was set for hearing upon the bill and answers, and 
ordered to be transmitted to the Supreme Court. 

The questions submitted by the pleadings are fully set 
forth in the opinion delivered in this court. 


Badger, J. H. Bryan and D. F. Caldwell for the plain- 
tiffs. 
W. J. Alexander and J. G. Bynum for the defendants. 


Rurrin, C. J. Jacob Forney died in the letter part of 
1840, having previously made his will, bearing date the 11th 
day of January of that year. He therein first gave to his 
wife sundry slaves and other things absolutely; and then 
one third part of his lands and sundry other slaves for her 
life. The will then proceeds: ‘‘ My will is, that all the bal- 
auice of my property shall be divided equally amongst my 
ten children and their heirs; the amount they have hitherto 
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June 1842 severally received to be estimated as a part of their shares.” 





Bank of 


The testator then specifies the value of the advancement to 


the State each child; for which he or she should account in the divi- 


v 
Forney. 


sion. Then follow the clauses following: ‘The balance of 
my property, to wit, the tract of land on which I live, con- 
taining 3,000 acres, more or less, situate &c.; and the fol- 
lowing slaves, Cinda &c. and their increase, and all other 
property of mine, I give and bequeath to my executors here- 
inafter named, the survivors or survivor of them and the 
heirs of the survivor, in trust for the following purposes: 
At my death my executors shall take possession of the said 
property, and divide it into ten equal shares, including the 
amounts above set forth as received by the several children, 
and making those amounts parts of their shares: After hav- 
ing thus divided the property, real and personal, and equal- 
ized the shares, my executors, or the survivor &c., shall de- 
liver to my daughter F. E. Tate and my son Daniel their 
several shares, to hold to them and their heirs forever. The 
remaining eight shares to remain in the hands of my execu 
tors &c., and to be managed to the best advantage, so as to 
accumulate as fast as possible. And whenever my daugh- 
ters, Mary and Catherine shall marry or come of age, anew 
division must be made, and the shares of my said daughters, 
increased by the profits, if any, in their just proportion, shall 
be assigned to them and their heirs: And, inasmuch as my 
sons, Thomas, Albert, Marcus, Isaac, Peter and James, are 
deeply involved in debt, and I have good reason to believe 
that, if the property bequeathed to them were to vest in them 
at the time of my death, it would be sacrificed at public sale 
without releasing them from their difficulties; and as my 
special desire is, that they should be personally benefitted by 
what property I may bequeath to them, I will and desire 
that the property remain vested in my executors, the survi- 
vor &c., until they shall be released from their difficulties 
and free from debt; and when any one of them shall be free 
from debt, he shall apply to my executors, the survivor &c.,; 
who shall proceed to divide the property as before ditected, 
and allot to each one, so free frorn debt, his share, including 
the amount advanced to him as before stated; whith shall 
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enure to him and his heirs forever: And thus in the same June 1842 


way shall every one receive his share, as he gets out of debt Boy or 
and applies for it, until all receive their shares. But if any the State 


one or more shall not get out of debt during his life, then 
his share to be allotted to his heirs living at hisdeath. The 
property willed to my wife, I desire to be disposed of in the 
same manner: the shares of those who can take, being al- 
lotted to them forthwith, and the shares of those involved in 
debt to be vested in my exeentors, the survivor é&c., upon 
the same trusts and conditions with the other property vest- 
ed in them.” ‘The testator then appointed several persons 
his executors. In 1837, the two sons, Thomas and Albert, 
obtained a loan of $6,000, from the agency of the Bank es- 
tablished at Morganton, upon a promissory note made by 
them and George Summey, as their surety, payable to Ave- 
ry, the agent of the Bank at that place. In 1839 a judg- 
ment was recovered in the name of Avery against all the 
makers of the note, and about the sum of $1,350 raised on 
a fieri facias, under which all the property of Summey was 
sold, and also all that of the principals that could be found 
in this State, unless it be an interest under their father’s will. 
In March, 1841, those persons, Thomas and Albert Forney, 
having been arrested on a capias ad satisfaciendum, gave 
due notice to the Bank and Avery, and were discharged un- 
der the act for the relief of insolvent debtors. In that pro- 
ceding they filed schedules, which took no notice of any in- 
terest derived under the will, but included some effects and 
debts iu Mississippi subject’ to specific liens in that State, 
which the plaintiffs here allege have exhausted them. 

The present bill is brought by the corporation and its 
agent, Mr. Avery, against all the defendants in the judgment 
at law, and also against the executors of Jacob Forney, and 
charges that the debtors have no estate capable of being ta- 
ken in execution, and prays to have the two sons, Thomas 
and Albert Forney, declared entitled, each, to one share or 
equal tenth part of the residue of the testator’s estate, and 
that the same should be applied to the satisfaction of the 
judgment. 

The defendants severally answered, but it is only materi- 
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June 1842 al to notice, that the exécutors and trustees insisted that the 

Bank of 50S had no interest under the will, which they could con- 

the State Vey or was subject to their debts. 

eon Our opinion is, that the bill cannot be sustained. It was 

ormey. Nata ae . mee . 

said for the plaintiffs, that this is a gift on a condition, in dis- 
guise, that the donee should not alienate the property, but 
hold it exempt from debts. If it were so, we should hold it 
void, as repugnant to the legal incidents of property; and 
trusts are governed in this respect by the same rules which 
govern legal estates. However anxiously the benefit of the 
donee personally may have been looked to by the donor, the 
policy of the law will not permit property or a trust to be 
so given, that the donee may continue to enjoy it after his 
bankruptcy, or shall not have the power of alienating an es- 
tate fully vested in him. Whatever benefit the cestui que 
trust has in the property, his creditors may reach, either at 
law orin this court. Bradley v Peiroto, 3 Ves.325. Graves 
v Dolphin, 1 Sim. 66. When one has a vested interest, ab- 
solutely in himself, or in some one for him, no restriction can 
be imposed, which wiil impair the powers of the owner as 
long as his ownership continues, or will repel his creditors. 
Snowden v Hales, 6 Sim. 524. But property of every de- 
scription, may be so settled and limited, that the person tak- 
ing it shall hold wnéil alienation, cr insolvency or bankrupt- 
cy; and upon that event, that the estate should determine or 
go over to another person. ‘Thusa stipulation or condition 
in a lease for the determination of the term on the bankrupt- 
cy of the lessee was held not to be against law or policy, 
nor to be repugnant, but merely a limitation. Hunter 
v Galleirs, 2'T. R. 133. In Graves v Dolphin, the Vice 
Chancellor said, the testator might, if he had thought fit, 
have made the annuity determinable upon the bankruptey 
of his son. And in Broador v Robinson, 18 Ves. 433, 
Lord Expon said, if property is given toa man for his life, 
the donor cannot take away the incidents of a life estate; 
but a disposition to a man until he shall become bankrupt, 
and, after his bankruptcy, over, is quite different from an at- 
tempt to give to him for his life, with a promise that he shall 
not sell nor alien. If that condition be so expressed, as to 
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amount to a limitation, reducing the interest short of a life June 1843 


estate, neither the man nor his assigns can have it beyon 


qa 


Bank of 


the period limited. In Dournutt v “Bedford, 6 'T’. Rep. 684, tho State 


and 3 Ves. 148, it was held both in Law and in Equity, that 
an anouity to B. ceased on his bankruptcy, which was given 
by a will, distinctly, that B’s receipt only should be a dis- 

charge for it, and that he should not alienate it, and that, if 
he did, it should determine. In Lewes v Lewes, 6 Sim. 
304, there was a trust to pay the rents to a son during his 
life, for the maintenance of himself and his family, but so 
as he should not have any power to charge or alienate the 
same: provided, that if the son should in any manner im- 
pede or frustrate the trusts of the will, the rents should no 
longer be paid to him, but be accumulated by the trustees for 
the benefit of his children. The son conveyed his interest 
in trust for his creditors; and it was held, that the rents 
should thereupon accumulate as directed by the will. 

Those cases furnish examples of estates, actually vestcd 
and in the enjoyment of the lessee or donee, ceasing and re- 
verting, or going over to a third person, upon limitations on 
the contingency of alienation or bankruptcy. There is 
nothing unlawful in it, so as to render it, as a condition sub- 
sequent, void, and the estate absolute. Cujus est dare, ejus 
est disponere. Much more is it competent for a testator to 
provide, as a condition going before the estate, that is to say, 
as a contingency on which the interest is, if ever, to arise, 
that the donee, who is then insolvent, should pay his debts 
or be able to pay them, either in whole or in part, before he 
should take any thing. Such, we think, is the case here. 
Nothing is given to the sons but in the event of their becom- 
ing, respectively, free of debt. Until that event they can 
take no benefit under the wi!!, either from the capital or the 
profits; for it is clear, the whole goes together as one fund, 
to the sons, or to the ulterior donces, according to the event. 
Both the express words of the will and the declared motive 
of the testator establish, that the gifts did not “ vest at his 
death” nor “ until they shall be free of debt.” Until the al- 
lotment of the shares of the two infant daughters, the trus- 
tees hold expressly for — and their shares are 


Vv 


Forney. 
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June 1342 to be as well of the profits up to that time, as of the capital. 

~ After that event, “the property is to remain vested in the ex- 
Bank of - : : ; 

the State ecutors,” that is, as it was before; and they are, as the sons 

Seneb get out of debt and apply, to “divide the property as before 

* directed,” namely, including the profits. There is, there- 

fore, to be no enjoyment of the profits, distinct from the es- 

tate itself; and the plaintiffs’ bill shews, that the event, on 

which the gifts to these sons were to vest, has not happened: 

for this debt was contracted before the making of the will, 

and was, no doubt, one of the very debts, to which the tes- 

tator had reference, and it is admitted by the bill that the 

sons are yet insolvent. The bill must therefore be dismiss- 


ed, and with costs to the executors. 





Per Curram, Bill dismissed. 


ALEXANDER McGALLIARD and others vs. DICEY AIKINS and 
others. 


Where upon a bill to enforce the specific execution of a contract for the 
conveyance of Jand, it appeared that the contract was of long stand- 
ing, that the plaintiff had not performed the acts which constituted 
the consideration for the contract, and at one time seemed to have 
abandoned it, the bill was dismissed with costs. 

Nothing less than good faith and reasonable diligence will entitle a par- 
ty to the peculiar relief afforded by a Court of Equity in enforcing 
the specific execution of a contract. 


This cause was transmitted tothe Supreme Court by con. 
sent of parties, from the Court of Equity of Burke county, ag 
Spring Term, 1842. It had been there set for hearing upon 
the bill, answers, exhibits and depositions taken in the case. 
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"The material facts are stated in the opinion delivered in Juno 1848 





this court. " MeGal- 
liard 
W. J. Alexander and Barringer for the plaintiff. Aikin. 


D. F. Caldwell for the defendants, 


Gaston, J. The plaiatiff files this bill as the assignee of 
John Aikin against the said John and the widow and chil- 
dren of Samuel Aikin, Senior, deceased, seeking the specific 
execution of a contract made between the said Samuel and 
the said John. The contract is in writing, bears date the 
14th August, 1813, is sealed by the parties, and has the form 
of a bond, whereby the said Samuel, for various good con- 
siderations, him thereunto moving, obliges himself to con- 
vey to the said John all the lands, goods and chattels, where- 
of the said Samuel is possessed; and a condition is subjoin- 
ed whereby the said John promises, in cuinpensation for the 
above, that the said Samuel shall be permitted to enjoy un- 
disturbed, the possession of the premises during his life, and 
that at his decease the said John shall “take charge of the 
- said Samuel’s family, the four of the first wife’s children to 
be supported in the necessaries of life, and the other part of 
the family, the said John is bound that, after the death of the 
said Samuel, his widow shall be put into possession of 100 
acres of land, including the place where the said John lives, 
to be occupied and possessed during widowhood, and, on her 
merriage, to be put into the use of her two children, Eliza- 
beth and Samuel, and when they come of age the said John 
shall make a free decd of said hundred acres to them.” And 
the instrument declares “ that in the testimony of the above 
witnessing the intent and meaning of the parties, they have 
thereunto subscribed their hands and seals, and lodged the same 
in the hands of their friend Wim. Cuy,” and the instrument is 
attested by the said William. The bill alleges that the four 
children alluded to in the said instrument were John, James, 
Peter and Jane, all of whom were idiots, and that John Ai- 
kin, one of the parties to said instrument, was at the date . 
thereof married to Ann, a daughter of the said Samuel, and 
a full blooded sister of the said idiots; that one of their idiot 





~ 


a SS A Oe 








188 EQUITY CASES IN THE 


Jane 1842 children, Jane, died within a few years after the agreement; 
MeGal- that in 1820 or 1821, John Aiken removed from this State to 
liard Alabama, and carried with him the three then surviving idi- 
ot children; that one of them, Peter, has since died; that the 
other two are yet alive, and that the said John Aikin contin- 
ually maintained and supported the three children so remov- 
ed by him, while Peter lived, and hath, since Peter’s death, 
supported and continues to support the other two, free from 
any charge upon the said Samuel while he lived, or upon 
his estate since his death. 

The bill also states that, at the time of the said agreement, 
Samuel Aikin, the elder, was seized and possessed of three 
tracts of land in the county of Burke adjoining each other, 
the boundaries of which it particularly describes, and of a 
small personal estate; that he remained in the possession and 
enjoyment thereof until the year 1833 or 1834, when he 
died intestate; that he left surviving him his daughter Ann, 
the wife of John Aikin, the children of Mary Montgomery, 
a full blooded sister of the said Ann, the two idiot sons here- 
in last named (these being the issue of his former wife) and 
a widow Dicey, who was the wife of the said Samuel at the 
date of the aforesaid agreement, the two children of the said 
Samuel and Dicey therein mentioned, and five others who 
were born to the said Samuel and Dicey after the said agree- 
ment; that no administration has ever been sued out on his 
estate, but that the said Dicey and her children have held 
possession of the said tracts of land and of all the personal 
property of the intestate from the time of his death. The 
plaintiff further avers, that, on the 14th of June, 1838, John 
Aikin, for a valuable consideration, assigned to him all his 
interest in the estate that was of Samuel Aikin; that he, the 
plaintiff, has the title to, and is seized of, the tract of 100 
acres referred to in the agreement; that he hath tendered to 
the defendants, Dicey, Elizabeth and Samuel Aikin, deeds 
of conveyance for the same, agreeably to the stipulations of 
John Aikin in the agreement with Samuel, and required a 
conveyance from the heirs at law of the said Samuel, of the 
lands, whereof the said Samuel was seized at the date of the 
agreement, and that this requisition has been refused; and 
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offering to secure, in any manner that may be deemed effec- June 1842 
McGal- 


tual, the performance of the covenant of his assiguor for the 
support of the two surviving idiots, and further to convey 
the said 100 acre tract to the said widow and her two chil- 
dren, Elizabeth and Samuel, agreeably to the other part of 
the covenant of his assignor, prays that the defendants may 
be decreed to convey to him the three tracts of land, where- 
of Samuel Aikin was seized as aforesaid, and to account for 
the profits thereof since his death. ‘To this bill the widow 
Dicey Aikin and three of her children have put in answers, 
in which they allege that the pretended agreement was in- 
deed executed at the time it bears date, but that the same 
was not intended by the parties to be a binding agreement 
or to be carried into execution, but was colourable and made 
to the intent merely to throw embarrassments in the way of 
certain creditors and others, who were then prosecuting suits 
against the said Samuel; that John Aikin, as-whose assignee 
the plaintiff claims, in 1820 or 1821, before his removal to 
Alabama, sold and conveyed away absolutely to the plaintiff 
the 100 acres of land mentioned in said agreement, and 
thereby disabled himself from performing the pretended cov- 
enant contained in said agreement on his part, for the as- 
suring thereof to the widow and her two children at the 
death of Samuel Aikin; that although he carried with him, 
when he removed to Alabama the three idiot children, he 
hath never afforded to them or either of them any support, 
but has thrown them on the parish in Alabama to be sup- 
ported; that the said John hath never in any way acted un- 
der the said agreement or claimed that the same was a valid 
or subsisting one, and, admitting that the plaintiff hath ob- 
tained an assignment from the said John of all his interest 
in the estate of the said Samuel for some trifling considera- 
tion, they deny that the court will, at the instance of the 
plaintiff, set up and cause to be specifically executed the 
said pretended agreement. 
The infant heirs within the State put in the ordinary an- 
swer, disclaiming all knowledge of the matters in contesta- 
tion. John Aikin, the assignor, who was a resident of Ala- 
bama, put in no answer, and as to him and the other non 
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June 1842 resident defendants, the bill has been taken pro confesso. 


McGal- 


liard 
Vv 


Aikin. 


We are of opinion that, if either John Aikin or the plain- 
tiff, his assignee, have rights under the alleged agreement, 
he ought to be left to avail himseif of the legal remedy there- 
on, and that the case made is not one which furnishes a suf- 
ficient ground. for the interference of a Court of Equity. 
Waiving the consideration of other matters, it seems to us 
that if the agreement was one bona fide intended by the 
parties to be executed, and the specific execution of which 
could have been demanded by either of them, the same has 
been long since abandoned on the part of the said John. It 
is admitted that he removod altogether from this State in the 
year 1820 or 1821, and that upon such removal he sold and 
conveyed away absolutely the tract of land, whereon he 
was then settled, and which tract was to be in part, at least, 
the equivalent for the entire estate of his father-in-law, 
agreed to be conveyed to him. 

Now it cannot be doubted, that, if the agreement were 
then regarded as valid and still subsisting, John Aikin 
deliberately chose to forego the benefit thereof, preferring to 
convert the land, which, under the agreement, was to be re- 
served for his father-in-law’s widow and the two elder chil- 
dren of that marriage, into money for the purpose of a pro- 
fitable investment and comfortable settlement, in a new and 
growing country. Nor is this unequivocal act of repudia- 
tion or abandonment of the agreement on his part met by 
proof of any one thing done by him in affirmance of that 
agreement. It is true, that, at the urgent solicitation of his 
wife, he carried with him her three idiot brothers, when he 
thus left the State; but this could not be done in execution 
of the agreement, for that contained no stipulation for their 
support until after their father’s death; and two witnesses 
testify that this solicitation of Mrs. Aikin was backed by a 
promise of her father to pay him well for their support. 
There is no evidence of support having been given to these 
unfortunate beings after their removal to Alabama, or after 
the death of their father, in 1833 or 1834. Nor is there evi- 
dence of any claim having been asserted, under the agree- 
ment, bv John Aikin. 
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It is true, that in 1838 he made an assignment to the 
plaintiff, which was valid in law to pass his interest in the 
lands in question, and the plaintiff has it in his power, in 
consequence of having become the proprietor of the tract 
so sold hy John Aikin, to execute that part of John’s agree- 
ment. But the claim of the plaintiff is wholly unsupported 
by any peculiar equity on his part, and he can ask no more 
than to be substituted to the rights, such as they are, of his 
assignor. Now, nothing less than good faith and reasonable 
diligence will entitle a party to the peculiar relief accorded 
by a Court of Equity, in enforcing the specific execution of 
a contract, even when it is unquestionably fair, and in every 
way reasonable. If this contract be one of that description, 
on which we forbear irom declaring an opinion, it is obvi- 
ous, we think, that if the said John should attempt to set it 
up, and pray for its enforcement, because of an aceident 
having put it into his power now to comply with it, the 
court, after such bad faith and neglect on his part, would not 
be roused into action at his instance. 


Per Curiam, Bill dismissed: with costs. 
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EDMUND C. BLOUNT, Administrator &c. vs. NANCY BLOUN?P 
and others. 


June 1842 A. by deed conveyed all his property to a trustee, and, after prescribing 


os 





certain trusts to be executed, directs that, after his death, the 
trastee shall convey’ all that might remain of said property “ in 
equal proportion tomy wife, N. B., and such child or children as 
may be living atthe death of” the said bargainor. A. had at that 
time one child, which soon after died, and at his death A. left his wid- 
ow, but no child surviving. He/d that on the death of A., his widow 
was entitled to all the property remaning. 


This was a case transmitted from the Court of Equity of 
Pasquotank county, at Spring Term, 1842, by consent of 
parties, to the Supreme Court. The facts and the questions 
involved are stated in the opinion delivered in this court. 


Kinney for the Administrator and Nancy Blount. 
A. Moore for the next of kin. 


Gaston, J. In the month of September, 1838, the late 
Josiah C. Blount executed unto the plaintiff his deed, where- 
by, in consideration of many good causes him thereunto 
moving, and of the sum of ten dollars to him in hand paid 
by the plaintiff, he bargained, sold and conveyed to the plain- 
tiff certain negroes, all his horses, mules, hogs and cattle, 
household and kitchen furniture, crop and provisions, to have - 
and to hold upon the following trusts, that is to say, that the 
plaintiff should, so soon as conveniently might be done, sell 
so much of the said property as might be necessary to pay 
his, the bargainor’s, debts, and hold the balance and apply the 
profits thereof to the support of the bargainor and his fomily 
during his life, and after Lis death, to convey whatever might 
remain of the said property in equal proportion to his wife 
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Nancy Blount, and to such child or children of the bargain- June 184% 
or, as might be living at his death. At the time of the exe- Fo 
cution of this deed, the barguinor had one child living; this —y 
child soon thereafter died; and afterwards, on the 26th of Blount. 
October in the same year, the bargainor executed another 
deed to the plaintiff, whereby, m consideration of ten dollars 
to him in hand paid by the plaintiff, and of other good causes 
him thereunto moving, he conveyed (or declared that he 
conveyed) the same property, to have and to hold upon the 
following trusts, that is to say, So soon as could conveniently 
be done, to make sale of so much of the said property as 
might be necessary for the payment of his debts, and to hold 
the remaining property during the joint lives of the barguin- 
or and his wife, and apply the profits to the support of the 
bargainor and his family, and, after the death of his said 
wife, during the bargainor’s life, to apply the profits to the 
support of the bargainor, and after his death for the use of 
his !egal personal representatives, or such other person as I:¢ 
should by his last will and testament direct. Both the deeds 
were duly proved and registered, but the last executed deed 
was first registered. Josiah C. Blount died in January 1839, 
intestate, leaving his said wife surviving, but leaving no 
child. The plaintiff was duly appointed administrator, and 
has filed this bill, to which he has made the widow and the 
next of kin of his intestate parties defendants, in order to 
obtain the directions of the court how he is to. apply the pro- 
perty contained in the above deeds, after payment of the 
debts of the intestate. 

It is plain that the registration of the deed of October, be- 
fore the deed of September, has no effect upon the operation 
of the instruments. ‘The registration of a deed, by law re- 
quired to be registered, is, in general, but a perfecting cere- 
mony, which, whcv performed, relates back to the execution 
of the deed, and gives it effect from that time. There is in- 
deed a remarkab!e exception in the case of mortgages and 
deeds of trust. By the act of 1829, c. 20, re-enacted in the 
Revised Statutes, ch. 37, sec. 24, no deed of trust or mort- 
gage of real or personal estate shall be valid to pass proper- 
ty as against creditors or purchasers for a valuable cohsid- 
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“June 1843 eration from the donor, mortgagor 6 bargainor, but from the 


Blount 


v 
Blount. 


registration of such deed. ~The present case evidently does 
not fall within this act 

Both the deeds are post-nuptial settlements, and each may 
be regarded as voluntary, so far as the present parties are 
concerned, und, as between them, entitled to its proper ope- 
ration,“ Now, no power having been reserved in the first 
deed to revoke the trusts therein declared, the whole ques- 
tion turns upon the construction of that deed. The next of 
kin insist that the ultimate limitation in it must be under- 
stood as a limitation of one moiety to the wife, and the oth- 
er moiety to the child or children of the bargainor, living at 
his death. But this cannot be, without departing from the 
obvious meaning of the terms used. The trustee, after the 
death of the bargainor, is te convey whatever may remain 
“in equal proportion to my wife, Nancy Blount, and to such 
child or children of Josiah C. Blount, as may be living at 
the death of the said Josiah C. Blount.” The wife, and such 
child or children of the said Blount as may be living at his 


death, are the persons to whom the conveyance is to be made, 
and it is to be inade “in equal proportions,” that is to say, each 
of these designated objects of his bounty is to receive an equal 
It cannot be doubted that, if two or more of his chil- 
dren had survived, each would have been entitled to share 
equally with the widow. ‘The birth of another child, or of 
more children, would lessen her part—the death of any of 


part. 


them increases it. As the trustee is ordered to convey to her, 
and to such child or children as may be living at the death 
of the settler, and there are none such, she becomes, upon 
that event, the sole object of the settler’s bounty, and is en- 
titled to all that remains after payment of his debts. 


Per Curtan. Declared accordingly. 
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DAVID McREYNOLDS vs. JOSHUA HARSHAW. 


A bill to enjoin a defendant from praying judgment and taking out exe- June 1848 
cution upon an injunction bend, after the injunction has been dissolv- - —————~ 
ed, is a proceeding entirely unknown in Equity practice, and cannot 
be supported on any principle. 

Objections to the bond, if there be any, must be urged when the defend- 
ant moves for execution to issue. 

When such a motion is made, and it is objected that the bond has been 
altered in a material part by the defendant’s agent, or that there is any 
other substantial reason why execution should not issue, the court 
may, in its discretion, continue the motion for the purpose of satisfy- 
ing itself as to the facts. 

The court may ascertain these facts either by affidavits, or upon an issue 
to be tried by a jury, or by an action at Jaw upon the bond to be or- 
dered by them. — 


This was an appeal from two interlocutory decrees 
made at Spring Term, 1842, of Cherokee Court of Equity, 
his Honor Judge Baitey presiding. The questions pre- 
sented are fully stated in the opinion delivered in this court. 


J. H. Bryan and J. G. Bynum for the defendants. 
No counsel for the plaintiff. 


Gaston, J. At the last term of this court we had occa- 
sion to consider (see 2d Ired. Eq. Rep. 29) an appeal, which 
had been taken from an interlocutory decree of the Court of 
Equity for the county of Cherokee, dissolving the injunc- 
tion which the plaintiff had obtained upon the filing of his 
bill. A certificate was transmitted to the court below, de- 
claring the judgment of this court that there wasnoerror in the 
decree; and thereupon the plaintiff filed another bill in the 
court below, called a supplemental bill, wherein he charged, 
that, soon after the interlocutory decree was made, the Superi- 








ee 


196 


EQUITY CASES IN THE 


June 1842 or Court of Macon, wherein the judgments had been rendered, 





McRey 
nolds 
Vv 
Harshaw. 


did, on the application of the plaintiff, order the executions is- 
sued on the said judgments to be set aside, that the said judg- 
ments had become dormant, and that executions could not 
lawfully issue thereon until the judgments should be revived 
by scire facias. And it was further charged that the de- 
fendants threatened, nevertheless, to pray fur a judgment on 
the injunction bond, executed by the plaintiff and his sure- 
ties, when the original bill was filed; and it was prayed that 
they should be enjoined from moving for said judgment, or 
in any other way enforcing the said bond. The court re- 
fused to grant the injunction thus asked, and from this refu- 
sal the plaintiff was permitted to appeal to this court. ‘The 
defendants thereupon prayed a judgment against the plain- 
tiff and his sureties on the injunction bond, when an affida- 
vit was offered of one of the sureties, averring that the said 
bond had been materially altered, since its execution, by 
one of the counsel of the defendants; that the subscribing 
witness to the instrument was a resident of the State of 
South Carolina; and that, if an opportunity should be af- 
forded of taking his deposition, the affiant would be able 
to prove this alleged alteration. Upon this affidavit his Hon - 
or declined giving the judgment, as prayed, and ordered the 
motion therefor to be laid over until the next Term of the 
said court. From: this interlocutory order the defendants 
prayed and obtained an appeal to this court. 

We do not see how a doubt can be entertained of the cor- 
rectness of both the interlocutory orders complained of. 

The supplementary bill, as it is called, is a perfect novel- 
ty. An injunction is a prohibitary writ specially prayed for, 
because of matter of equity, requiring this extraordinary 
interposition of a court of conscience, to restrain a party 
from doing some act in pais, or from pursuing some pro- 
ceeding in another court that is iniquitous, but from which 
he cannot otherwise be effectually restrained. An applica- 
tion to a court to restrain one of its suitors from moving 
the court for any relief, to which he believes himself enti- 
tied, can scarcely be corsidered as seriously made. If the 
contemplated motion be one, which, under the circumstan- 
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ces of the case, is not proper to be granted, these circum- June 1842 
stances should be disclosed, or brought to the notice of the McRey- 
court, upon the motion itself. The ground of enjoining  nolds 
proceedings in other courts is, because those courts, from the », shaw: 
nature of their organization, cannot take effectual cogni- 
zance of the special matter, which renders the proceedings 
therein iniquitous. But the court, which is asked to-enjoin 
proceedings because of equitable matter alleged, is unques- 
tionabiy competent, when it shall be asked to sanction those 
proceedings, to determine whether they be iniquitous or 
not—whether it shall give or withhold that sanction. Be- 
sides, there is not the slightest ground of equity in the sup- 
plemental bill. When the extraordinary remedy of injunc- 
tion is asked for, the court is bound to take care, that this 
restraint on the legal right of a citizen shall not be granted, 
without effectual security being taken that he shall not. be 
injured thereby. Upon an injunction to restrain the collec- 
tion of money, recovered by a judgment at law, the ordinary 
practice in England is, to require, as a condition precedent, 
that the money be deposited in court. No doubt there are 
cases, in whieh this practice ought to be observed with us. 
But in no case can an injunction issue to restrain an execu- 
- tion for a debt recovered at law, (unless when the money is 
so deposited,) without requiring of the complainant bond 
and sureties for the payment of the money into court upon 
the dissoluticn of the injunction. Rev. Stat. ch. 32, sec. 11. 
Such a bond has been given in this case—the injunction was 
dissolved—and the plaintiff charges it to be iniquitous to | 
hold him to the performanee of this obligation, because those, | 
for whose security it had been required, cannot get a speedy 
remedy for their debt, by execution in the court of law! 
This bond was intended as a cumulative remedy forthe ben- __ | 
fit of the judgment creditor, and the very circumstance, 
which shews a special necessity for its exercise, is set up as 
a reason why he should not be permitted to resort to it. 
Equally unfounded is the complaint of the defendants 
with respect to the interlocutory order, from which they have 
appealed. It is no more than the holding over of the mo- 
tion of the defendants for further advisement, and, under no 
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circumstances that we are aware of, can such a proceeding 
be the subject of an appeal. The defendants, as it appears 
from the case made by his honor, insisted that the act of the 
Legislature prescribes that injunction bonds, upon the dis- 
solution of an injunction, shall be proceeded on “in the 
same manner, and under the same rules, regulations and re- 
strictions” as bonds on appeals from the County to the Supe- 
rior Court, (Rev. Stat. e. 32, s. 13,) and, in regard to these, 
that “ judgment may be instanter entered up against the ap- 
pellant and his sureties,” where the appellant fails in his ap- 
peal. But the direction to render the judgment instanter 
certainly does not prohibit the consideration of any matter 
of defence against the prayer for judgment, and when the 
court has reason to believe that such matter does exist, 
it cannot be doubted but that the court may afford time to 
make it appear satisfactorily. ‘The case does not call on us 
for an opinion in what manner the defence here alleged 
ought to be shewn. It must be established to the satisfac- 
tion of the court, and this, we should presume, may be done 
by affidavits, or the court may, in its discretion, direct an is- 
sue to be tried by a jury to pass upon its truth, or order an 
action of debt to be brought at law upon the bond. If it 
be ascertained that the bond has been altered in a material 
part by an agent of the defendants, since its execution and 
without the assent of the obligors, it will be the duty of the 
court to order it to be vacated. 

It should be certified to the court below that there is no 
error in either of the interlocutory orders appealed from, and 
there ought to be judgment here for costs against the appel- 
lants respectivety in their several appeals. 


Per Curiam, Ordered accordingly. 
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ROBERT BARNES ve. JOHN W. CALHOUN. 


The Court of Equity will grant injunctions to prevent undoubted and Joue 1842 
irreparable mischief; and it may thas act on the application of indi-— 
viduals, not only in the case of a private nuisance, but, where the in- 
dividuals suffer special injury, in the case of public nuisances also. 

Bat the court will only exercise this power in a case of necessity, where 

the evil sought to be remedied is not merely probable, but undoubted. 
And it will be particularly cautious thos to interfere, where the appre- 
hended mischief is to follow from such establishments and erections 
(as, for instance, a puolic mill) as have a tendency to promote the 
public convenience. 


This cause was removed to the Supreme Court for a hear- 


ing, by consent of parties, at Spring Term, 1842, of Edge- 
comb Court of Equity. The questions arising upon the 
pleadings and proofs are stated in the opinion of the court. 


B. F. Moore for the plaintiff. 
Badger, J. H. Bryan and Whitaker for defendant. 


Gasten, J. The object of this bill is to enjoin the de- 
fendant from erecting a mill on a branch of a creek, run- 
ning through his land, in the county of Edgecomb. The 
plaintiff alleges, that the erection of the proposed mill would 
pond the water back and cause it to overflow a considerable 
part of his land, and prove utterly destructive to the health 
of himself and his family, and highly injurious to that @f 
several of the neighbors. The defendant admits that.the 
erection of the mill will cause the water to overflow a part 
of the plaintiff’s land, which he alleges tobe unfit for culti- 
vation, insists that the mill is called for by the wants of the 
cormmunity, and utterly denies that its erection will produce 
any injury to the health of the plaintiff or his family, or to 
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June 1842 that of any of his neighbors. Thirty-eight witnesses have 


Barnes 


~ been examined, and we have not only heard all these cepo- 
sitions read, but have deliberately read them afterwards, in 


v 
Calhoun. our chambers. It is unnecessary to state them minutely, 


but the material facts, which we collect from them, are as 
follows: 

The tracts of land of the plaintiff and the defendant are 
situated in the fork of a creek, and, on the south side of that 
branch of the creek, on which it is proposed to erect the 
mill. Their dwellings are about 150 yards apart, each 
about half a mile from the run of the branch, the plaintiff’s 
higher up the branch than the defendant’s. At the propos- 
ed mill-site, which is nearly opposite to the defendnt’s dwel- 
ling, a dam was raised, upwards of fity years ago, by an an- 
cestor of the defendant, as preparatory to the erection of a 
mill; but he was preventcd from completing his purpose by 
a want of means, or a supposed want of means; and the 
place left in the dam for the mill was never closed, and the 
water consequently not ponded back by thedam. 'The mi!], 
to be useful, should have a head of seven or eight feet of 
water, and, to obtain this head, the water must be ponded 
back about a mile, and made to cover about thirty acres of 
land. This land is now low and wet, with a growth of 
Gum and Oaks; and more of it belongs to the defendant 
than to the plaintiff. The water, by being thus ponded, will 
be brought to within 700 yards of the plaintiff’s dwelling, 
and, in one place, where there is a short depression or ra- 
vine, to within five hundred yards thereof. A good mill 
there erected would be a public convenience, especially to 
those neighbors who live on the north side of the branch, 
and seems to be generally desired by them; but doubts are 
entertained by several of the witnesses, whether a mill can 
be made to stand permanently at that place. 

On the question how far the erection of the proposed mill 
would pro e injurious to the health of the plaintiff and his 
family, or to that of his neighbors, we are furnished with 
testimony of two kinds. The first consists of the opinions 
of witnesses derived, as they declare, from their observation 
and experience. Upon these, it is impossible to arrive at 
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any certain conclusion. Many declare their decided con- June 1849 
viction that it will be exceedingly pernicious to the health seat 


of the plaintiff’s family and that of the neighbors, while an 
equal number at least, express, with great confidence, the 
opinion that it will be perfectly harmless in this respect. 
Two medical gentlemen depose that newly erected mill- 
ponds generate poisonous miasma, because of the decompo- 
sition of the trees killed by the standing water; that this mi- 
asma is far more injurious to residences on the north than 
on the south side of ponds, because of the general preva- 
lence of southerly winds in the summer season, and that 
physicians are not agreed as to the extent to which this mi- 
asma will reach, some holding that it will not be injurious 
beyond a quarter of a mile, while others teach that its dele- 
terious effects will be felt two miles off. 
Upon the whole, we confess that the strong leaning of our 
“opinion is with those, who think that the apprehensions of 
the plaintiff are not without foundation. But we do not, on 
that account, feel ourselves authorized to grant the extraor- 
dinary remedy, which he asks of us. We entertain no 
doubt of the right of this court thus to act in cases of un- 
doubted and irreparable mischief, and we hold that it may 
thus act upon the application of individuals, not only in the 
case of a private nuisance, but, where the individuals suf. 
fer special injury, in the case of a public nuisance also, 
Spencer v London and Birmingham Rail Road Compa- 
ny, 8 Simons 193. But it will only act in a case of neces. 
sity, where the evil sought to be prevented is not merely 
robable, but undoubted. And it will be particularly cau- 
tious thus to interfere, where the apprehended mischief is to 
follow from such establishments and erections, as have a 
tendency to promote the public convenience. No one can 
read our statutory provisions on the subject of erecting pub- 
lic mills, and, deciaring the remedy for persons injured by 
the erection of public grist-mills, or mills for domestic man- 
ufactures or other public purposes, and fail to see that the 
Legislature has manifested a strong disposition to favor them. 
It would ill accord with the duties of the ministers of Jaw 
to act counter to the policy a makers of the law, 
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June 1842 If the plaintiff indeed were without other remedy, we 





Barnes 
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should feel ourselves bound to interpose in his behalf; for 
the act contemplated by the defendant is an admitied wrong. 
The defendant has no right to overflow the plaintiff’s land. 
But the plaintiff is not without remedy. He can prefer his 
petition at Jaw, and on the trial he will be entitled to recover 
damages, not only for the direct injury of overflowing his 
land, but for the injurious effects therefrom resulting to 
health. And itis specially provided by the statutes referred 
to, that, if the annual damage be estimated by the jury as high 
as twenty dollars, the plaintiff may, by repeated actions, 
compel the defendant to take down his mill. 

This legal remedy will probably prove efficacious for every 
legitimate purpose, and to this remedy we must leave the 
plointiff. 

The bill must be dismissed, but, as we think, without 
costs. 


Per Curiam, Bill dismissed without costs. 
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#DWARD DAVIE and Wife and others vs. WILLIAM KING and 
others. 


A slave, acquired by a testator after the execution of his will, and giv- Juno 1842 


en by him to oné of his children, by parol, passes under a general re- — 
siduary clause. 

The parol gift was void, and a bequest of “ the residue”’ passes all the 
personal estate of the testator at the time of his death, not otherwise 
specificaily disposed of by the will. 

The cases of Surrey v Bright, 1 Dev. & Bat. Eq. 113, and McConnell ¥ 


Peebies, 1 Dev. & Bat. Eq. 601, cited and approved. 


This cause was transmitted by consent of parties to the 
Supreme Court, at Spring Term, 1842, of Person Court of 
Equity. ‘The facts are set forth in the opinion of the court, 


P. H. Mangum for the plaintiffs. 
W. A. Graham and Norwood for the defendants. 


Rurrin, C. J. In 1834, John Holloway made his wi!l 
and testament, and therein, after many devises and particu- 
lar legacies of slaves and other things, he bequeathed as 
follows: “The residue of my estate, if any, to be equally 
divided among all my children:” and he appointed the de- 
fendant King, and three others, his executors. ‘The testator 
died in 1840, and the will was proved by King and others, 
the executors, who properly administered the estate, as is ad- 
mitted in the bill, except as to a certain slave, called Grace, 
The bill is filed by some of the testator’s children, against 
the other children and the executors; and states, as to the 
said slave, that she belonged to the testator at his death, and 
was not specifically given away in the will, but formed a 
part of the residue of the estate, and ought to be divided 
among all the children equally; but that the defendant 
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June 1842 King had her in his possession, and, claiming her as his own 


Davie 
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King. 


property, refused to account for her as a part of his testator’s 
estate. The prayer is, that she may be declared to be a part 
of the residue, and distributed accordingly. 

It is not material to mention the answers ot any of the 
defendants, except that of King, upon which the only ques- 
tion in the cause arises. . He states that he married a daugh- 
ter of the testa’or’s by his second wife, who was a daughter 
of one Halliburton; and that, after the testator had made his 
will, Halliburton gave to his son-in-law, Holloway, the slave 
in question; and that the latter never took her into his actu- 
al possession, but caused her to be sent directly from Halli- 
burton’s to the defendant King, as a gift and advancement 
from Holloway to his daughter, Mrs. King, and her husband; 
and that, as such, he, King, received her, and had her in 
possession for more than three years before and up to the time 
of Holloway’s death, claiming her as his own; and that the 
testator, frequently, during that period, declared that he had 
given the slave to the defendant, King. Upon those facts, 
the answer insists, that the testator did not consider Grace 
as a part of his estate, and that, by a proper construction 
of the residuary clause, she does not pass under it; but that 
the testator died intestate as to her, and that thereby the pa- 
rol gift to King became a perfect title upon the death of 
Holloway. 

The court is relieved from the duty of considering the 
latter point made in the answer, upon the effect under the 
act of 1806, of intestacy as to a particular s'ave before put 
into possession of a child by the parent; upon which doubts 
may yet be entertained: Stallings v Stallings, 1 Dev. Eq. 
298. Hurdle v Elliott, 1 Ired.174. We are thus relieved, 
since there cannot be a doubt that the testator did not die in- 
testate as to this slave. ‘The answer notices the fact, that 
Holloway acquired the negro after he made his will, and upon 
that coupled with the parol gift to King and wife, the argu- 
ment is founded, that the testator did not intend to include 
this slave under the residuary clause. But it is clear law, 
that a general residuary clause passes a personalty, not oth- 
erwise effectually disposed of, although acquired subsequent- 
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ly to the execution of the will. In this respect wills and testa- June 1643 
ments differ; a devise passing only such land as the party”) i. 


had at the time of making the will, while a disposition of 
personalty takes al] the testator should have at his death. 
Which last is not, upon any intention to pass a particular 
chattel, not owned by the testator when he made his will; 
but it goes upon the general intention declared by him, in 
the residuary clause, not to die intestate as to any thing. 
Sorrey v Bright, 1 Dev. & Bat. Eq. 113. This instrument, 
therefore, passes all that it would have done had it been ex- 
ecuted immediately before the testator’s death; and, as the 
words “the residue of my estate” are broad enough to take 
in this negro, if she belonged to the testator, the only ques- 
tion is, did she belong to him? Upon that there is ne doubt. 
Both parties claim under him, and the defendant, by parol 
gift, amounting only to a bailment, to hold at the testator’s 
pleasure, capable of becoming a valid gift ab initio upona 
condition, which has not happened—that the testator should 
die intestate. In a case not so strong as this, McConnell v 
Peebles, 1 Dev. & Bat. Eq. 601, we held that under a gift 
of “all my negro slaves” not only those in the testators pos- 
session, but those previously given by parol to his children, 
passed. This slave must, therefore, be declared a part of 
the residue of the testator’s estate, and the usual accounts 
and diréctions for a division among the children be ordered. 


Per Curiam, Decreed accordingly 
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SARAH E. DEVEREUX and others vs. BENJAMIN DUNN. 


A. devised as follows: “I devise and bequeath to my wife, S. E. D., 
and to my daughter, E. J. D., and their heirs forever, all my estate, 
real and personal, to be equal and joint heirs to sell and dispose of the 
same, and to the survivor on the death of either of them; and should 
my wife bring forth a living child, being now in a state of pregnancy, 
1 make such child equal and joint heir with my child E. J. D. and my 
wife S. E. D. 1 further appoint my wife S. E. D. sole executrix, all 
my estate real and personal being at her absolute disposal during the 
minority of my child or children, she having the sole guardianship of 
said children.” The testator die¢, and the child of which his wife 
was pregnant was afterwards born: Held, 1st, that on the birth of the 
posthumous daughter, the mother and her two daughters were devi- 
sees and legatees in common in fee, subject, at least, as between the 
mother and her daughter E. J. D., to an executory devise over to the 
survivor. 2dly, that the widow had no power under the will to sell 
the real estate; that the deed of the daughters, they being under age, 
would be either void or voidable, and, therefore, that a contract for the 
sale of the land could not be enforced. 


This cause was transmitted, by consent of parties, to the 
Supreme Court, from the Court of Equity of Bertie county, 
at Fall Term, 1841. 

The bill was filed at Fall Term, 1841, in the name of Sa- 
rah E. Devereux, Elizabeth J. Devereux and Georgiana 
Devereux, the latter being infants, who sued by their mo- 
ther, the said Sarah, and alleged, that in the year 1837, 
George P. Devereux, of the county of Bertie, departed this 
life, having first duly made and published his last will and 
testament, in writing, whereby he devised to the plaintiffs a 
certain plantation in the county of Bertie, and bequeathed 
them the negroes, stock and tools, which were upon the 
same; and the plaintiffs further alleged, that by the said will, 
certain powers of sale were vested in the said Sarah E— 
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that in the execution of the said power, the said Sarah E., June 1849 


in the month of March, 1841, contracted to sell the said land 
slaves, stock and tools to the defendant, Benjamin Dann, by 
written articles, a copy of which was annexed to the bill, in 
consideration of the sum of twenty-five thousand dollars, to 
be paid in the manner stipulated in the said articles. The 
plaintiffs further alleged, that the said Beajamin was perfect- 
ly willing to perform the contract, and that the said Sarah 
was also perfectly satisfied therewith, but that the said Sarah 
and the said Benjamin were advised that the said Sarah 
might have exceeded the powers given by the said will, and 
the said Saruh was unwilling so to do, and the said Benja- 
min very reasonably might decline completing the said pur- 
chase, until he was certain that the said Sarah had the pow- 
er to convey to him a perfect and indefeasible title. The 
plaintiffs then averred that they were advised that the said 
Sarah had, in and by the said will, ample power to make 
the said contract of sale, and they prayed that the said Ben- 
jamin might specifically execute the same. 

The defendant in his answer admitted the death of Geo. P. 
Devereux, the execution and probate of his last will and testa- 
ment, and the contract between the defendant and the plaintiff 
Sarah, as stated in the plaintiff’s till, and averred his readi- 
ness to comply with this contract, on his part, provided the 
said Sarah was authorized by the will of the said George to 
make such contract, and provided he could receive a secure 
title to the property contracted to be sold to him. 

The following isa copy of the will referred to in the bilt 
and answer: 


I, George P. Devereux, of North Carolina, being in sound 
and disposing min] and memory on this 5th day of May, 
1837, now revoke «!! iny former wills and testaments. 

I give and bequeath to my ever dear wife Sarah Elizabeth 
Devereux, and to iny dear daughter Elizabeth Johnson Dev- 
ereux and their hvirs forever, all my estate, real and_person- 
al, after all my debts are paid, to be equal and joint heirs to 
sell and dispose of the same—and to the survivor on the 
death of either of them. And should my wife bring forth 
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a living child, being now in a state of pregnancy, [ make 
such child equal and joint heir with my child Elizabeth 
Johnson Devereux and my wife Sarah Elizabeth Devereux. 
I further appoint my wife Sarah Elizabeth Devereux sole ex- 
ecutrix—all my estate, real and personal, being at her abso- 
lute disposal during the minority of my said child or chil- 
dren, she having the sole care and guardianship of said chil- 
dren. Being now, as I apprehend, on the borders of eterni- 
ty, I solemnly declare this to be my last will and testament, 
in presence of (Signed) 
G. P. DEVEREUX. 
(Attested by three witnesses) 


Whereas, I, George P. Devereux, of the State of North 
Carolina, having made and duly execuied my last will and 
testament, in writing, bearing date the 5th day of May, A. 
D. 1837: Now, I hereby declare this present writing to be a 
codicil to my said will, and direct the same to be annexed 
thereto and taken as part thereof. And I do hereby give 
and bequeath to my dear wife Sarah Elizabeth Devereux, 
aud to my dear daughter Elizabeth Johnson Devereux, and 
to any future issue of my wife now enciente, due proportions, 
equally to be divided of, in and to, any and all lands, tene- 
mets, Slaves and other personal estate which may come to me 
by devise, descent or gift, from my father or any other source, 
to them and their heirs and assigns forever, and in case of 
either of them dying without a will, to the survivor or sur- 
vivors of them, their heirs and assigns, forever. In witness 
whereof, I, the said George P. Devereux, have, to this codi- 
cil, set my hand and seal, this Sth day of May, in the year 
of our Lord one thousand eight hundred and thirty-seven. 

(Signed) G. P. DEVEREUX. 


(Attested by three witnesses) 


The cause was set for hearing upon the bill, answer and 
exhibits, the latter consisting of the will and the contract 
referred to, and was then transmitted to this court. 


Badger for the plaintiffs. 
No counsel for the defendant. 
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Dantet. J. The bill is brought for a specific execution June 1842 


of an agreement, entered into by the defendant and Sarah 
E. Devereux, that the defendant would purchase the land, 
slaves and farming stock therein mentioned. The defend- 
ant is willing to complete the purchase, if he can get a good 
title to the whole property. ‘The complainants’ title to con- 
vey the land rests upon the last will and testament of Geor 
P. Devereux, the late husband of the plaintiff Sarah 
Devereux, and father of the other plaintiffs. The will is 
made a part of the case; and, in construing it, we will say, 
Jirst, that on the birth of the daughter Georgiana, the mo- 
ther and her two daughters were devisees and legatees as 
tenants in common in fee; subject, at least, as between the 
mother and her daughter Elizabeth, to an executory devise 
over to the survivor on the death of either of them. Whe- 
ther the words “and to the survivor on the death of either 
of them” extends to the share of Georgiana, it is pot now 
necessary to declare. Sufficient it is to say, that Mrs. Dev- 
ezeux has not, under the words contained in this part of the 
will, “to be equal and joint heirs to sell and dispose of the 
same,” power to make an absolute title in fee, or such a title 
as this court will compel a defendant to take. The two in- 
fant daughters have interests in the estate, and any deed 
from them would be void or voidable. Secondly; the testa- 
tor, afier making his wife sole executrix, speaks as fol- 
lows: “all my estate, real and personal, being at her (his 
wife’s) absolute disposal during the minority of my said 
child or children, she having the sole care and guardianship 
of said children.” We are unable to see from this clause 
any power given to Mrs. Devereux to convey for a longer 
period than her children respectively. remain under the age 
of twenty-one years. The plaintiffs in no way can make‘a 
good and absolute title in fee to the land, so far as we'can 
discover. The bill must be dismissed with costs. 


Per Curiam, Bill dismissed with costs, 
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THE STATE on the relation of the Wardens of the Poor of Beaufort 
County ve. WILLIAM B. H. GERARD. 


A. devised certain lands to his wife for life, and after her death to B.S. 
for life, and “after the death of B. S. to the poor of the county of 
Beaafort, on the express following conditions and no other, that is to 
say, that they shall never be sold, but be held as a stock belonging to 
said poor, subject to be rented, cultivated or leased, as the wardens or 
managers of the poor may deem most advisable, but never to be let 
for a longer term of time than seven years, and no more timber to be 
used than 1s necessary for the use of farming &c.” 

Held, first, that this device did not vest the /egat title to the lands in the 
wardens of the poor, either as individuals or in their corporate capa- 
city, and that therefore they had no right to recover them at law; 
secondly, that a devise to “the poor of a county” is a devise to 
“such a charitable purpose as was ailowed by law’’ before the pas- 
sage of our statute concerning charities, Rev. Stat. c. 18, and is there- 
fore embraced within the provisions of that statute, and that it is suf- 
ficiently definite to authorize a Court of Equity to enforce it; thirdly, 
that the perpetuities, forbidden by our constitution, are estates settled 
for private uses,80 as to be unalienable, and do not include public 
charities. 

The cases of Haywood v Craven's Executors, 2 Law. Rep. 557, and 
Griffin y Graham, 2 Hawks 96, cited and approved. 


This was an appeal from the decree of his honor Judge 
Serr e, at the Fall Term, 1841, of Beaufort Court of Equi- 
ty, sustaining the defendant’s demurrer and dismissing the 
piaintiff’s bill. 

The bill, which was filed at Fall Term, 1839, was at the 
instance of the Solicitor for the State in the second judicial 
district, by and at the relation of the wardens of the poor of 
Beaufort county, against William B.H. Gerard. The bill 
charged that Charles Gerard, late of Edgcomb county and 
State of North Carolina, died seized and possessed of certain 
tracts of land, lying in the county of Beaufort, and by his 
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last will and testament, duly executed, and admitted to pro- June 1849 
bate in the Court of Pleas and quarter Sessions of the said “3. 


county of Edgcomb, at November Term, 1797, devised and 
bequeathed unto his mother, Dinah Simon, to have and to 
hold for the term of her natural life, the said tracts of land, 
which were particularly set forth in the said last will and 
testament, and in the deeds and conveyances there referred 
to, copies of all which were appended to the said bill, and 
prayed to be taken as part thereo!—that by the said last will 
and testament he further devised the said lands, after the 
death of the said Dinah, unto Benjamin Simon for the term 
of his natural life, and, after the death of the said Benjamin, 
“tothe poor of the county cf Beaufort, on the express fol- 
lowing conditions and no other, that is to say, that they shall 
never be sold but be held as a stock belonging to the said 
poor, subject to be rented, cultivated or leased, as the war- 
dens or managers of the poor may deem most advisable, but 
never to be let for a longer term of time than seven years, 
and no more timber to be cut than is necessary for the use 
of farming &c.”—that after the death of the said Charles 
Gerard, which took place some time in March, 1797, tLe 
said Dinah Simons remained in possession of the said lands 
until the period of her death sometime in 1818—that the 
said Benjamin died in the lifetime of the said Dinah—that 
in 1819 the wardens of the poor took possession of the said 
lands, and rented them to divers persons for the period of 
seven years, for the use of the poor of the said county, ac- 
cording to the intent and meaning of the said will, and that 
their lessees entered and took possession of the said demised 
premises—that shortly after the expiration of these several 
leases, the defendant, William B. H. Gerard, entered and 
took possession of the said lands, claiming to be the i... at 
law cf the said Charles Gerard, and thereby lawfully enti- 
tled to the same, and has since continued and is now in 
possession of the same—that the relators hoped to be allow- 
ed by him to manage and lease out the said lands to the use 
of the poor, according to the intent of the will of the tcsta- 
tor, and frequently requested of him that he would allow 
them so to do: but that he had absolutely refused to do so, or 
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June 1842 to give any account of the rents and profits of the same, so 
State that the charitable intentions of the testator were likely to _ 
v be wholly frustrated. The bill then prayed that the said 
Gerard. charity might be established, and the defendant be declared 
a trustee, for the benefit of the poor of the said county of 
Beaufort, of the said lands, subject to the control and man- 
agement of the said wardens, according to the intentions of 
the testator as before set forth, and that he might render an 
account of the rents and profits of the said lands for the time 
he has had possession thereof, under the direction of the 
court, and might pay over the sum which might be found 
due to the said wardens to be applied according to the said 
will, and for such other and further relief &c. 
To this bill the defendant put in a general demurrer, and 
the plaintiff joined in demurrer. Upon argument the de- 
murrer was sustained and the bill dismissed, from which 


decree the plaintiff appealed to the Supreme Court. 


J. H. Bryan in support of the demurrer. The trust is 
too indefinite—the “ poor of Beaufort county” have no capa- 
city totake. In this respect this case differs from Griffin v 
Graham, 2 Hawks 96, for there the devisees had a legal ca- 
pacity to take. In Moggridge v Thackwell,7 Ves. Jun. 36, 
the court adopted this distinction: that when the charity be- 
queathed is through the medium of trustees, where all the 
trustees are dead, or, some being dead, the discretion is whol- 
ly or partially gone, or the surviving~ trustees refuse to act, 
or some are willing to act and others refuse to act; in all 
these cases the court distributes the fund by means of a 
scheme; but when the object is charity, without a trust in- 
terposed, “the constitution,” in the language of Lord C. J. 
Witwor,” finds a trustee in the King, as parens patria, 
who executes it by sign manual, exercising a discretion with 
reference to the intention of the testator.” Here no trustees 
are interposed (unless the court should regard the wardens 
as trustees, which would be fatal to the bill as framed)— 
it would, therefore, in England, be a case for the exercise of 
the royal discretion by sign manual—which cannot be done 


here. 
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The court here cannot go to the extreme length to which June 1842 
the Court of Chancery goes in England, for there, if the be-~ 


quest indicate a charitable purpose, but the objectis against the 
policy of the law, the court will lay hold of the charitable in- 
tention and apply it to some purpose, agreeable to law. 2 Sto- 
ry’s Eq. Com. 414. And it matters not whether it can be 
carried into exact execution—the court will execute it cy 
pres. 2Story’s Eq. Com. 415,420. Cy pres execution is 
not admitted here. McAuley v Wilson, 1 Dev. Eq. 276, 
This jurisdiction in charities is hardly reconcileable with 
sound principles or the exercise of judicial authority. Ibid. 
394. Again the Court of Chancery will not establish a 
trust for indefinite purposes of benevolence, although there 
is an existing trustee, asin Morris v the Bishop of Durham, 
2 Story’s Eq. Com. 406. 

Our act concerning charities, Rev. Stat. c. 18, which is 
the only statute on the subject now in force, contemplates 
only the case where trustees are appointed, or persons to 
whom are confided the management &c. of the property. 
This is nota bill filed against trustees to enforce a trust— 
the defendant is not a trustee, but claims in his own right 
adversely, and is in adverse possession. The bill is, there- 
fore in the nature of an ejeciment bill. Story’s Eq. Plead. 
374. By the statement of the bill the defendant is a tres- 
passer. This case is left as before the statute, or, at least, is 
left to the ordinary jurisdiction of the court, which well 
might be exercised, if there was a trustee and a definite le- 
gal trust. 

The charges in the bill are too vague. It does not charge 
that the defendant is the heir at law, but merely alleges that 
he entered and took possession, claiming to be the heir at 
law. This is nota sufficient averment that he is in fact the 
heir at law, for the allegation is quite consistent with the de- 
fendant’s being a mere trespasser. He must be heir in fact 
and law, to enable the court to convert him into a trustee. 
Certainty to acommon intent at least is required. Story’s 
Kg. Plead. 206, 213. 

The counsel also contended that the devise attempted to 
create a perpetuity, and was therefore void, as being contrary 
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June 1842 to our constitution. 
Stat Pilliam B. Rodman for the plaintiff. Two principal 
v __ objections are made to the decree prayed in this bill. 

Gerard. Ist, That the legal estate in the lands did not descend to 
the defendant, the heir of the testator, but was well devised 
away to the wardens of the poor or elsewhere. 

2d, That the charitable purpose of the testator is too 
vague and indefinite to be effected by the court: that it is out 
of the statute. 

In answer to the first objection, it is contended that the le- 
gal estate was not devised away, but did descend on the de- 
fendant; because 

Ist, The heir is not disinherited by a simple intent that 
he shall not have: the intent must be that some other com- 
petent person shall. 

2d, The gift is not directly, or in terms to the wardens of 
the poor, but to “the poor of the county of Beaufort,” “ to’ 
be held as a stock belonging to said poor,” &c. But “the 
poor,” being a fluctuating and indefinite body, having no 
corporate existence, cannot take. 2 Thos. Coke, c. 33, p. 
253; Lewin on trusts, 72; powers are given to the wardens 
but no estate. 

3d, If considered as a devise to the wardens it is still void. 
The wardens are what has been called a quasi corporation, 
and if this gift is to them it is obviously in their corporate 
capacity—as officers, not as individuals; 3 Peters, 153. 
They cannot take as individuals, because contrary to the in- 
tent—not as a corporation, because, Ist, Corporations are out 
of the Stat. of Wills. 2d, The powers of a corporation are 
limited to those granted in its charter. Bank of Augusta 
v Earle, 13 Peters 587: and a power to hold lands is no 
where given to the wardens of the poor. They do not even 
own the poor-house which they superintend. Ist Rev. Stat. 
c. 89, s. 12. Church wardens in England cannot hold lands. 
2 Thos. Coke, c. 33, p. 253. 3d, Corporations cannot take 
upon a trust foreign to the objects of their institution. 
Jackson v Hartwell, 8 Johns. Rep. 425. The wardens are 
the channels fixed by law to conduct the public bounty to 
preseribed objects: in that capacity they are responsible, ac- 
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countable, and within control. As the distributors of indi- June 1843 


vidual donations, they would be unaccountable, and have 
no guide but their caprice. That was not the intent of the 
law. Could they, for instance, contract with laborers, or 
purchase slaves to cultivate this farm? In Inglis v Trus- 
tees of Sailors Snug Harbor, 3 Peters 99, the gift was to 
the Chancellor of the State of New York, the Recorder of 
the City and other officers and their successors; it was ad- 
mitted they could not take in their corporate capacities. 

4th, The devise is not te the wardens by their corporate 
name, but to the “ wardens or managers of the poor,” and is 
void in law for misnomer. 

In answer to the second objection, it is contended that the 
charitable purpose is sufficiently defined to be “ within the 
control of the court”—the test in several of the cases cited 
below:—Omnany v Butcher, | Turn. & Russ; 11 Cond. En. 
Chan. Rep.; and in the language of the Stat. 1 Rev. St. c. 
13, is “such as is allowed by hw.” The Stat. 43 Eliz., was 
in force in this State at the time of making this will, Gri/- 
fin v Graham, 1 Hawks 96; and is found in 1 Rev. Stat. ¢. 
18, with such alterations only as conform it to the actually 
existing state of the English law; 2 Story, Eq. Ju.—Courts 
of Equity, in this State, possess the same powers over the 
subject as the English Courts of Chancery; and, also, the 
powers of the Lord Chaneellor as administrator of the pre- 
rogative of the King. Griffin v Graham, uf. sup.; and 
this case must be decided as it would be in England. The 
preamble to the 43 Eliz. enumerates as charitable purposes 
“the relief of aged, impotent, and poor people;” but “ pov- 
erty itself is sufficient;” Cum. Dig. Uses. N. 1. To show 
that devises infinitely more indefinite and vague than this 
have been upheid, and what is conceived to be the true rule 
on this point, the court is referred to Com. Dig. Uses, N. 1, 
N. 11; and particularly to Moggridge v Thackwell, 7 Ves. 
87; Farmer v Jiills, 1 Mer. 94, which were cited and ar- 
proved in Griffin v Graham; Ellis v Selby, 1 Mylne & 
Craig 286, 298; Baker v Sutton, 1 Keen, 224, 233; Legge 
v Askill,1 Turn. & Russ. 260; Omnany v Butcher, Id.; 
2 Story, Eq. Jur. $1156, 57, 69, 70, 81; 1 Vern. 225; Attor- 
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the gift was “to the widows and orphans of the parish of 
L.” established in favor of the poor widows and orphans of 
L. In At. Gen. v Matthews, 2 Lev. 167, Henry Frier by 
will appoints trustees to pay an annuity “to three parishes 
of L. for the poor of the parishes.” The residue he declares 
they shall be seized of “for the use of the poor in general 
forever:” held good. In At. Gen. v Clarke, Amb. 422, the 
legacy was to “the poor inhabitants of L.” In At. Gen. v 
Rance, Id., to “the poor.” In At. Gen. v Herrick, Id. 712: 
to “ pious and charitable uses.” Inglisv Trustees of Sai- 
lors Snug Harbor, 3 Peters 119; and opinion of Story, J., 
153; opinion of Story, J., 3 Peters, App. 484. Waldov 
Casey 16; Ves. 2(6. 7 

Compared with many, if not all of the above cases, the 
purpose here is precise and certain. It is for the relief of 
the poor of Beaufort county, to be administered by the war- 
dens of the poor—the public almoners of the country— 
which shows that the legal poor are its peculiar, if not ex- 
clusive, objects—in a manner definitely fixed by the will of 
the testator. As to the cases where trusts have been held 
void for indefiniteness: In Morrice v Bishop of Durham, 
9 Ves. 399; James v Allen, 3 Mer. 17, the purpose was 
“ benevolence” and not charity, at all. In Vesey v Janson, 
1 Sim. and Stu. 69; 1 C. E. C. R. 36, the discretion of the 
executors was left totally uncontrolled. In Omnany v 
Butcher, ut sup., the objection was made that the gift being 
to “ private charity,” forbade its being administered by pub- 
lic authority. 

5th, There is a class of cases where the trust to be per- 
formed was unlawful, and therefore held void. Haywood v 
Craven's Ez’rs, 2 ©. L. Rep. 557; Huckaby et ux. v Jones, 
2 Hawks 120; but that cannot be the case here. If it be 
objected that the devise creates a perpetuity, the answer is 
found in the argument of the Counsel for the defendant in 
Griffin v Graham, and the opinion of the court in that 
case. Finally, it is submitted that the defendant, even if the 
legal estate has been devised away trom him, being in pos- 
session, is yet a necessary and proper party to this bill, and 
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on that ground, even, will be decreed to answer. 

6. I conclude that the legal estate still remains in the de- 
fendant, the heir of Chas. Gerard—that the general purpose 
of the testator is charity—that it is not too indefinite—that 
it is not unlawful—that the court will, therefore, establish 
the ¢harity and effectuate it by declaring the defendant a 
trustee and assuming its administration. Com. Dig. Chan- 
cery 2, N. 2; 2,N.4. In At. Gen. v Downing, Amb. 550, 
571, devisees to use of a charity, died in the life of the tes- 
tator, and the heir was declared a trustee. In At. Gen. v 
Tancred, Id. 351, the devisees were incapable of taking in 
succession. Baptist Association v Hart’s Ex’rs, 4 Wheat.; 
3 Peters 119, 153. And this is done, not only on the spe- 
cial doctrine of charities, but on the maxim of equity that 
no trust shall fail for want of-a trustee, 

I cannot conclude without calling the attention of the 
court to the special favor which has always been shown to 
informations to establish charities, and invoking its aid, if it 
be necessary, in this case. 2 Story, Eq. Jur. §1144, 1163, 
and athorities cited. And, sensible that this argument is im- 
perfect, I invoke to its aid the benignant maxim, which has 
been long acted upon by the courts. “ Optima ratio quae 
pro religione facit. The court, therefore, will not dismiss 
this bill unless there be some clear and decisive objection to 
any relief—unless it be beyond the just powers of the court 
to effectuate in any manner, the charitable intention of the 
testator. 


fk Gaston, J. We are of opinion that none of the 
grounds taken in support of the demurrer in this case can 
be sustained. 

It has been insisted, that if the lands, which are the sub- 
ject of this controversy, have teen devised to the wardens, 
either as individuals designated by that description, or as a 
corporate body in our law, the case is one purely legal, and 
furnishes no matter for the cognizance of a Court of Equity; 
and, on the other hand, if the devise be one to the poor of 
the county, it is utterly void, because of its indefiniteness, 
We hold it to be perfectly clear, that the devise was not 
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June 1842 made to individuals, characterized by the description of war- 
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dens of the poor, nor can we construe the devise as one 
made to the wardens in their corporate or quasi-corporate 
capacity. 'To give the devise the firstof these contructions, 
would be not only to depart from the language of the will, 
but to violate the obvious intent of the testator, that the sub- 
ject matter of the devise “should be under the direction of 
the persons who should from time to time be the trustees or 
managers of the poor.” Nor will the language of the will 
warrant the exposition, that the lands are given to the war- 
dens in their political capacity. As has been well remarked 
in the argument in behalf of the information, the gift is not to 
the wardens of the poor, but “to the poor of the county of 
Beaufort,” and it is of lands of which the testator declares 
“that they shall never be sold but be held as a stock be- 
longing to the poor of the county of Beaufort,” and “subject 
to be rented, cultivated or leased, as the wardens or mana- 
gers of the poor may deem most advisable.” In his contem- 
plation, the gift is to the poor—the property is to be the pro- 
perty of the poor, subject to a power in “the wardens or 
managers” to make the property beneficent to the poor. 
Besides, had the devise been directly made to the wardens 
in their political capacity, it must have failed, because in that 
capacity they had not the ability to take by devise. There 
is no ground, therefore, for the objection that here was a 
plain remedy at law. It is true, as insisted by the counsel 
for the defendant, that as a direct devise to the poor of the 
county of Beaufort, the devise cannot have effect. “The 
poor of acounty,” as defined by our laws making provision 
for their care, maintenance and support, are a fluctuating 
body, consisting of those, who, from time to time, because 
of age, infirmity or calamity, are unable to subsist of them- 
selves, and are therefore declared the subjects of a public 
charge. It isto this fluctuating body the testator would 
fain give these lands; but as the law has not conferred on it 
an artificial character, which renders it able to take dona- 
tions, the gift, as a direct gift, cannot have effect. 

But it by no means follows, that the purpose of the testa- 
tor’s disposition shall therefore be frustrated. ‘The lands, in- 
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deed, for want of capacity in “the poor of the county” to June 1849 


take, descended to the heirs at law of the testator; but the 
declaration of the testator that they shall be held for the poor 
of the county of Beaufort, to be rented, leased or cultivated 
for them, raises a charitable use or trust, which the law re- 
cognizes as good, and which will be established and enforc- 
ed by the competent authority. It is unnecessary to enquire 
in this case, whether the jurisdiction exercised by the Courts 
of Chancery in England in establishing a definite charity, 
where the conveyance or devise was defective, because of 
the want of proper persons to take in succession, had its 
rise after the Statute of Elizabeth, or was settled before that 
statute, upon principles introduced into the English juris- 
prudence from the civil law. ‘There can be no doubt but 
that it was the constant practice of that court, before the 
colonization of America, and so continued down to the 
Revolution, to enforce such charitable dispositions. They 
were not permitted to fail because of the want of a trustee, 
and, in analogy to the rule of Equity in other cases, the per- 
son, on whom the legal estate devolved, was declared in 
Equity a trustee pro hac vice. ‘There can be no reason to 
doubt but that the jurisdiction of the Court of Chancery in 
this State, while yet a colony, was modelled after, and regu, 
lated by, the rules of the Court of Chancery in the mother 
country; and by the act of 1782, establishing Courts of Equi- 
ty in this State, it was declared, that they should possess all 
the powers and authorities that “the Court of Chancery, 
which was formerly held in this State under the late govern 

ment, used and exercised, and that are properly and right- 
fully incident to such a court, agreeably to the laws in force 
in this State, and not inconsistent with our constitution.” 
The Statute of Elizabeth was avowedly passed to redress the 
misemployment of lands, goods and stocks of money there- 
tofore given to certain charitable uses, though the mode of 
redress directed was, by its enactments, made to apply to sub- 
sequent dispositions for such uses. ‘This statute was in force 
in this State (see Haywood v Craven’s Ex’rs, 2 Law Rep. 
557, and Griffin v Graham, 2 Hawks 96) and so remained 
until it was superseded by our act concerning charities (Re- 
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purpose, viz. to secvre the faithful management of all pro- 
perty, real or personal, which had been or thereafter should 
be granted by deed, will or otherwise, for such charitable 
purposes as were allowed by law. The English Statute in 
its recital enumerated many different sorts of gifts thereto- 
fore made, where the things so given had not been “employ- 
ed according to the charitable intent of the givers and found- 
ers thereof, by reason of frauds, breaches of trust and negli- 
gence in those that should pay, deliver and employ the same;” 
and this enumeration iy the statute was afterward often re- 
sorted to by the courts, to aid them in ascertaining, whether 
the intent, to which subsequent dispositions of property 
were made, should be regarded as equally charitable with 
that recognised as charitable by their statute. Our act, con- 
sidering that what was a charitable intent or purpose, had 
then been well ascertained, instead of an enumersction of 
charitable purposes, used the comprehensive term “such 
charitable purposes as are allowed by law.” ‘There can Le 
no question but that a gift to or for “the poor of a county” 
is such. The statute and the act are important, as regards 
the present enquiry, only because they deckare the public 
will, that such purposes are good purposes and ought to be 
protected and upheld. We confine our decision to the case 
of a charity, where the objects thereof are definite, as they 
are in the case before us, “the poor of the county of Beau- 
fort.” In such a case we cannot doubt that a Court of Equi- 
ty, in the exercise of a plain jurisdiction, will establish the 
charity and make the necessary decrees for causing it to be 
executed. Where the gift is to charity merely—or to unde. 
fined purposes of charity—whether a Court of Equity has 
then a power to interfere and to select the charity, opens a 
field of enquiry into which we shall not enter until the oc- 
casion may demand it. The charge in the information, that 
the defendant entered upon these lands, claiming them as 
the heir at law of the testator, is sufficiently explicit, and 
the demurrer admits it for the present. If he have any oth- 
er claim, or if he be not the heir at law, it is competent for 
him to allege such a matter in his answer. The objection 
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that the declared trust would establish a perpetuity, and is Juno 1842 


therefore forbidden by our constitution, is untenable. The 
perpetuities thereby contemplated are estates settled for pyt- 
vate uses, so as to be unalienable. Grifin v Graham, ut 
supra. This is a public charity. 

The decree below must, be reversed with costs, the de- 
murrer overruled, and the cause remanded for further pro- 
ceedings. 


Per Curtam, Ordered accordingly. 


WILLIAM WADSWORTH vs. JOHN GOSS. 
The plaintiff’s bill in this case dismissed with costs, the allegations 
therein not being sustained by the proofs. 


This bill was filed at Spring Term, 1836, of Davidson 
Court of Equity. The defendant’s answer having come in, 
the injunction obtained on the filing of the bill was dissolv- 
ed, and the bill lay overas an original bill. Replication was 
made and depositions taken, when, at Spring Term, 1842, 
the cause was set for hearing, and transmitted by consent of 
parties to the Supreme Court. The allegations of the bill 
and answer, and the facts established by proofs, will be found 
in the opinion delivered in this court. 


Mendenhall for the plaintiff. 
Badger and Waddell for the defendart. 


Gaston, J. In April, 1836, the plaintiff, William Wads- 
worth, filed his bill in the Court of Equity for the county 
of Davidson, and therein charged, that in the month of Jan- 
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June 1842 uary, 1834, at a public sale made by the defendant, John 





Wads 


Goss, as the executor of Frederick Goss, deceased, the 


worth Plaintiff purchased a negro slave named Dick, at the price 


v 
Goss, 


of $150; and to secure the payment of the purchase money, 
executed his bond with sureties for that amount, payable 
twelve months thereafter. The plaintiff further charged, 
that, at the time of the sale, the said negro was diseased; 
that this fact was well known. to the defendant, but fraudu- 
lently concealed from the plaintiff; that the negro lingered 
of the said disease for two or three months after the sale, 
and then died of the said disease; that the plaintiff, since the 
death of the said negro, applied to the defendant to rescind 
the sale and return the plaintiff his bond, but the defendant 
had not only refused to comply with this request, but threat- 
ened to put the said bond in suit; and thereupon the plain- 
tiff prayed that the defendant might be enjoined from suing 
upon said bond, and for general relief. On the filing of the 
bill an injunction issued to restrain the defendant from put- 
ting the bond in suit, until the further order of the court. 
The defendant put in his answer to the said bill, and there- 
in denied positively, that, at the time of the sale, he knew or 
had heard or believed that the negro was in any way dis- 
eased— averred that no one in the State was better acquaint- 
ed with the said negro than the plaintiff, who, for years be- 
fore the sale and up to the time of sale, was accustomed to 
see the said negro at his daily labour and to work with him; 
and declares that the defendant, at the time of putting in the 
said answer, as he had continually done before, believed that 
the said negro was sound and free from disease at the time 
of the sale. Upon this answer the injunction was dissolv- 
ed, and the plaintiff had leave to hold over his bill as an 
original bill, and replied generally to the defendant’s answer. 
The parties having taken their proofs, the cause was set 
down for hearing and transmitted to this court. 

We have examined all these proofs, and deem it incum- 
bent on us to state, that the plaintiff has utterly failed to es- 
tablish thereby the case made by his bill. There is testimo- 
ny to render it probable that the negro was sick at the time 
of the sale. Heso declared, but neither the plaintiff nor 
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the defendant, both of whom, according to the testimony, June 1843 


heard these declarations, placed any confidence therein, and ~ 
the plaintiff according to all the witnesses had far more nu- 
merous opportunities and better means of learning the con- 
dition of the negro’s health than the defendant. There is 
no satisfactory evidence, that this sickness, if it existed at 
the time of the sale, was a serious disease or occasioned the 
death of the negro, who continued to work for the plaintiff 
until a very few days before his death—and, above all, there 
is no proof from which fraud or deceit in the sele can be in- 
ferred against the defendant. It appears that the plaintiff 
bought what he deemed a great bargain; that he was offer- 
ed an advance on his purchase; and that he refused to take 
it. ‘The speculation has proved a bad one—but the loss 
must remain where the act of Providence has thrown it. 
The bill must be dismissed with costs. 


Per Curiam, Decreed accordingly 
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JOHN A. AVERITT vs. MORRIS FOY. 


June 1842 The court wil! not decree against the defendant, in opposition to a posi- 
— tive denial in his answer, upon the uncorroborated testimony of a sin- 
gle witness. 


This cause was transmitted from the Court of Equity of 
Onslow county, at Spring Term, 1842, by consent of par- 
ties, to the Supreme Court for hearing, The pleadings and 
proofs are stated in the opinion delivered in this court. 


J. H. Bryanand J. W. Bryan for the plaintiff. 
No counsel for the defendant. 


Dante, J. The plaintiff, in his bill, states that the de- 
fendant, as administrator of one Burton, hired to him a ne- 
gro man, and that he gave his note for the hire. The negro, 
he says, was hired as a sound and able bodied slave. ‘The 
slave appeared to be healthy at the time, but in truth he was 
permanently diseased; which was unknown to him, the 
plaintiff. He further states, that the slave, in a short time, 
became useless from the said disease—that he returned the 
slave to the defendant, who accepted him, and agreed to can- 
cel the contract and surrender the note—that notwithstand- 
ing such agreement the defendant has brought suit on the 
said note, and is now endeavoring to collect the same out of 
the plaintiff. 

The defendant, in his answer, admits that he, as admin- 
istrator of Burton, hired to the plaintiff the slave, in Janua- 
ry, 1837, and took his vote for the hire in February follow- 
ing. He denies that he had any knowledge, at the time of 
hiring, that the slave was afflicted with any disease, or that 
he had been sick for a year or two before; he says that if he 
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had known it he would have disclosed it. He denies that Jane 1842 
the slave was hired as a sound and able bodied negro. He“) ain 
admits that the slave was taken sick afterwards and was 
sent to him by the plaintifi—that he received him and en- 
deavored to have him cured. But he positively denies that 
he made any agreement to cancel the contract and surrender 
the note. 

The plaintiff replied to the answer. And he has taken 
the depositions of two witnesses. Amos Rochell depeseths 
that the defendant, in May, 1837, toid him, that the plaintiff 
had bronght the negro back, and that he was willing to it, 
and had taken him back—he said that he had not given 
back the note to the plaintiff, but that he had acted so gen- 
tlemanly, he intended to give him his note for the hire of 
the said negro. The defendant said that he was giving 
medicine to the.negro; that he thought he would be able to 
cure him, and make the slave useful as a cooper to him. 
Some weeks after, the defendant again said, that he intended 
to give up to the plaintiff the note he held for the said _ne- 
gro. This witness states, that he believes that the negro was 
diseased when the plaintiff hired him; that he, as patroller, 
had several times visited the slaves of Burton in his life- 
time, and this slave was unwell and complaining. On his 
last visit as patroller, the legs of the slave were swelled. 
Enoch Canady deposeth that he had been frequently at the 
house of Burton before his death, and this slave (Mack) was 
generally under complaint, and he has no hesitation in say- 
ing, that the slave was diseased at the time of hiring. 


v 
Foy. 


That the slave was, at the time of hiring, permanent- 
ly diseased, is very probable. But the plaintiff has fail- 
ed to prove tha the defendant hired him as for a sound and 
able bodied negro, or that he had any knowledge of the dis- 
ease at the time; therefore the charge of fraud entirely fails. 
Secondly; the evidence of the witness, Rochell, does not 
prove an agreement by the defendant to rescind the contract 
and surrender the note: if it did, this court cannot decree 
against the positive denial in the answer, upon the uncor. 


B2 
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June 1842 roborated testimony of a single witness. ‘The bill must be 
“~~~ dismissed with cost. 


Per Curtam, Bill dismissed with costs. 


JULIAN PICOT by his Guardian re, ROBERT ARMISTEAD 
and Wife. 


A. by his last will, after making several bequests, devised as follows: 


“ The balance of my estate I dispose of as follows; I wish my wife, 
Marietta, to have the use of the same during her life or widowhood. 
If she marries, then I give her the one half of this balance of my es~- 
tate, to her and her heirs, the other half to my child or children living 
atmy death. If my child or children should die before they arrive at 
the age of twenfy-one or marriage, then I give their estate to my wife 
for life, remainder to my father for life, remainder to my mother for 
life, remainder to the survivor in fee simple. For it will be seen that 
they, my children, will have some estate in possession on the mar- 
tiage of my wife. Should my child or children either arrive at the 
age of twenty-one or be married, then I will that the one half of my 
estate before given them, be immediately delivered to them, their 
heirs and assigns.” A. died, leaving his wife and two children sur- 
viving him. His widow married, and then one of his children died 
intestate, under age, and unmarried. Held that the deceased child 
took, on the marriage of its mother, a vested interest in the share of the 
estate devised to it, subject to the ulterior contingent remainders; and 
that, upon its death, that portion of the estate, which was realty, de- 
scended to the surviving child, and that portion, which was personal- 
ty, was to be equally divided between the mother and the surviving 
child, in both cases subject to the ulterior contingent remainders. 
Heid further, that there were no cross-remainders by implication be- 
tween the children, and that the remainders over to the wife &c. could 
only take effect on the death of both the children, under age and un- 
married. 


The case of Davis v Shanks, 2 Hawks’ Rep. 117, cited and disapproved. 


This cause was transmitted, by consent, from the Court 
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of Equity of Washington county, at Spring Term, 1842, to June 1842 


the Supreme Court. 
The plaintiff’s bill, which was filed at the Spring Term, 


1842, of Washington Cou:t of Equity, charged: That Pe- Armistead 


ter O. Picot, the father of the plaintiff, having made a last 
will and testament in due form of law to pass real estate, 
departed this life in the year 1833—that ot the said will he 
appointed Julian Picot, Sen., the executor, who, at Novem- 
ber Term, 1833, of Washington County Court, proved the 
said will, and took upon himself the burthen of executing 
the same—that the said executor assented to the legacies 
given in and by the said will, and delivered the legacies, to 
which she was entitled, to the legatee, Marietta—that the 
said testator, at the time of his death, left his father Julian 
Picot, his mother Hannah, his wife Marietta, and the plain- 
tiff, surviving him—that his widow, Marietta, in about two 
months after the death of her husband, gave birth toa 
daughter, Elizabeth, who died about twelve months thereaf- 
ter—that Hannah Picot, the mother of the testator, bas been 
dead several years, and that Marietia, the widow of the said 
testator, intermarried with the defendant, Robert Armistead, 
in the year 1841, both of whom, as well as Julian Picot, the 
grandfether of the plaintiff, are still alive. The bill further 
charged, that the testator charged the-debts that were due to 
him with the payment of the debts he owed, and gave to his 
father, Julian Picot, whatever balance might remain of the 
debts, which were due to him, after paying the debts he 
owed—that the residue of his estate, which consisted of ne- 
groes and other personal property of the value of ten thou- 
sand dollars, and real estate of the value of three thousand 
dollars, he bequeathed and devised as follows: “I wish my 
wife Marietta to have the use of the same during her life or 
widowhood. If she marries, then I give her the one half of 
this balance of my estate, to her and her heirs; the other 
half to my child or children living at my death. If my wife 
does not marry, then, at her death, my will is, that the por- 
tion given her. for life be given to my child or children liv- 
ing at my death. If my child or children should die before, 
they arrive at the age of twenty-one or marriage, then I give 





Picot 





227 

















































June 1842 
Picot 
v 
Armistead 





EQUITY CASES IN THE 


their estate to my wife for life, remainder to my father for 
life, remainder to my mother for life, remainder to the survi- 
vor in fee simple,” a copy of which will was appended to the 
said bill and made part thereof. The bill further charged 
that the said Marietta, after the death of her said husband 
and before her intermarriage with her present husband, sold 
a large portion of the personal estate, which was bequeath- 
ed to her during her life or widowhood, and after her said 
intermarriage received large sums for the hire of negroes, 
amounting in all to eight hundred dollars or some other 
large sum of money—that by virtue of the said will, in con- 
nection with the marriage of the said Marietta and the death 
of the said Elizabeth, the plaintiff is entitled to one half of the 
sales of the said property and hires of negroes, and that he had, 
by his guacdian, since the said intermarriage, called upon 
the said Robert to account with and pay over to his said 
guardian one half of the said sales of property and hire of 
negroes, which the said Robert refused to do, insisting that 
he, in right of his said wife, was entitled to three fourths of 
the proceeds of the said sales and hire of negroes—and that 
he was entitled to retain the remaining fourth, or the great- 
er part thereof, in payment of expenses incurred by his said 
wife before her intermarriage with him, in boarding, cloth- 
ing and educating the plaintiff. ‘The bill charged, that if 
any such expenses were incurred by the said Marietta, she 
did not intend, at the several times, when she paid them off, 
nor at any other time before her intermarriage with the said 
Robert, to make a charge for the same against the plaintiffi— 
and that if she did intend to charge and did actually charge 
the plaintiff therewith, she ought not to be allowed them in 
this court, forasmuch as the plaintiff had no income whatev- 
er out of which they could have been paid, the plaintiff 
having no interest in any estate whatever, except what he 
derived under the will of the said Peter O. Picot. And the 
bill then prayed for an account, for a decree for what should 
be found due the plaintiff, and for general relief. 

The following is a copy of the will of Peter O. Picot re- 
ferred to in the bill: 
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State of North Carolina, 2 .. June 1842 
Washington county. - ” meee 


My last will and testament is as follows: Thatmy = y 
debts shall be paid out of the debts due me; then all the Armistead 
judgments, bends, notes and accounts due me I will and be- 
queath to my father, Julian Picot, his Leirs and assigns. "The 
balance of my estate I dispose of as follows: I wish my 
wife, Marietta, to have the use of the same during her life 
or widowhood. If she marries, then I give her the one half 
of this balance of my estate, to her and her heirs—the 
other half to my child or children living at my death. If 
my wife does not marry, then, at her death, my will is, that 
the portion given her for life be given to my child or chil- 
dren living at my death. If my child or children should 
die before they arrive at the age of twenty-one or marriage, 
then I give their estate to my wife for life, remainder to my 
father for life, remainder to my mother for life, remainder to 
the survivor in fee simple. For it will be seen that they, 
my children, will have some estate in possession on the mar- 
riage of my wife. Should my child or children either ar- 
rive at the age of twenty-one or be married, then I will that 
the one-half of my estate before given them be immediately 
delivered to them, their heirs and assigns. I leave my wife 
the guardian of my children, and my father the executor of 
my estate. Signed &c. Oct. 15th, 1832. 

(Signed) P. O, PICOT. 
(Attested by two witnesses. ) 





































The defendants, Robert Armistead and Marietta his wife, 
answerred, and admitted all the material allegations in the 
plaintiff’s bill, and insisted that, according to ‘the true con- 
struction of P. O. Picot’s will, on the death of Elizabeth, the 
whole of her share of the estate went over to the said Mari- 
etta, under the remainder limited in the said fwill, first for 
life, and contingently in fee if she survived the father, Julian 
Picot. 


A. Moore and Iredell for the plaintiff. 
Badger for the defendant. 
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Danie, J. We are called upon to put a construction on 
the last will of Peter O. Picot. We are of the opinion, first, 
that on his death his wife was tenant for life of the real and 


Armistead personal estate, remainder to the two children; and that 


these estates were subject to be changed and altered on the 
contingency of the subsequent marriage of the widow. 
The child in ventre sa mere (Elizabeth) was to be consid- 
ered a child in esse and living at the testator’s death. Doe 
v Clark, 2 H. Blac. 379. Mogg v Mogg, 1 Mer. Rep. 654. 
Trower v Butts, 1 Sim. & Stu. 181. 1 Powell on Dev. 
326, (marginal page Jar. Edit.) Secondly; the contingen- 
cy happened—The widow married the defendant Armis- 
tead. And then by force of the executory devise, the wife 
took a moiety absolutely in the real and personal estate. 
* The other half” (in the words of the will) was to go to 
“his child or children living at his death.” Thirdly; one 
of the testator’s children (Elizabeth) died before the mar- 
riage of her mother with Armistead, and before she arrived 
at the age of twenty-one years or married. The defendants 
claim the share (which would have belonged to Elizabeth if 
she had lived) ufder this clause in the will: “If my child 
or children should die before they arrive at the age of twen- 
ty-one or marriage, then I give their estate to my wife for 
life &c.” The complainant claims the said share, contend - 
ing that there were cross-remainders between him and his 
sister by implication. We are of opinion that the defend- 
ants have no right to the said share of the deceased child, 
by force of the above mentioned limitation in the will. For 
the testator intended that the moiety of his estate, which he 
had given to his children, should go over to his wife for life 
&c. only on the event that both the children died before 
twenty-one years of age or marriage. These words, “ die 
before they arrive at the age of twenty-one or marriage, then 
I give their estate to my wife for life &c,” connected with 
the fact, that the surviving child is entirely omitted in the 
clause creating the ulterior limitation, go strongly to prove 
that such ulterior limitation was not to take effect, during 
the life of either of the children. 

Fourthly; was there among the children a cross-limita- 
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tion by implication? We think that there was not. ‘The June 1842 
contingent executory devise to the children of a moiety of Picot 
the testator’s estate, on the event of the marriage of the = 
widow, became vested on that event taking place. If the Armistead 
moiety to the children did not vest then, we would ask when 
could it ever vest? We think that it vested then, subject to 

be divested on the death ef all the children before the age of 
twenty-one or marriage. Elizabeth being a child, in law, 
living at the death of the testator, the contingent executory 
devise of one fourth to her, on her death was transmitted by 

the law to her representatives. And on the marriage of the 
widow, it became vested in the said representatives, subject to 

be divested and go over on the event, that a// the children died 
before twenty-one and unmarried. The Jast event has not 
arrived, and it may never arrive. Why then take from the 
representatives of Elizabeth her share, ard turn it over to 
Julian? If Julian should die before twenty-one or marriage, 
then, and not till then, will the representatives of Elizabeth 

be compelled to give up her share to the ulterior devisees and 
legatees. ‘T'o introduce cross-remainders in such a case as 
this, would be to divest a clear gift to Elizabeth, upon rea~ 
soning merely conjectural; for the argument, that the testa- 

tor could not intend the retention of the property by the 
respective devisees to depend upon the prescribed event hap- 
pening to the whole, however plausible, scarcely amounts to 
more than conjecture. 2 Pow. on Dev. 625 (Jar. Edit.) 
That such an executory devise as this became a vested in- 
terest, immediately on the event happening, and that there 

was not a cross-limitation by implication among the children 

on the death of either of them, has been expressly decided 

by Lorp AtvanizEy, master of the Rolls in Machell v 
Winter, 3 Ves. 255, and although overruled by the Chan- 
cellor on appeal, 3 Ves. 536, he still held to his opinion, 

see Booth v Booth, 4 Ves. 402. Afterwards a case, like the 
present in all its points, (Skey v Barnes, 1 Mer. 334) came 

on fora hearing before Sir Witt1am Grant. He held 

that the bequests vested immediately, and that the share of 

the deceased child belonged to her representatives, subject to 

be divested and go over, on the event of all the children 
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June 1842 dying before twenty-one or marriage. Mr. Jarman says, in 
~ Picot Dis edition of Powell on Devises, page 630, that the case of 
v Skey v Barnes, may, it is conceived, be considered to have 
Armistead fixed the rule of law on this important subject. The case 
of Scott v Bargeman, 2 P. W. 68, was decided in favor of 

the surviving child, on the supposition, that the shares of 

the two deceased children were not absolutely vested. And 
Lorp Rosstyn decided the case of Machell v Winter, 3 

Ves. 536, on the same notion, that the shares of the two 
grand-sons, who died under 21, were contingent and not 
vested estates. All the Chancellors in England, who have 

said any thing on the subject, admit, that, if the legacy or 
devise is once vested, it will go to the representatives, on the 
death of a child in such a case as this, and the surviving 
child would not take by way of cross-limitation by implica- 
tion. The case of Davis v Shanks, 2 Hawks R. 117, ap- 
pears to be in collision with the decision we are now about 

to make. That case does not appear to have been argued, 

and the court, in giving their opinion, seem to have gone on 
decisions, governing devises to several as tenants in common 

in tail, with a remainder over in fee to a third person, on the 
event of all the tenants in tail dying withoutissue. In such 

a case cross remainders between the tenants in tail hold of 
necessity: the testator has shown an intention to disinherit 

his heirs, and he has declared in his will, that the ulterior 
devisee in remainder shall not take any thing in the land, 
until all the tenants in tail shall die withoutissue. If, then, 

one of the tenants in tail die without issue, that interest will 

go to the surviving tenants in tail, by way of cross-temain- 

der by implication. Clacke’s case, Dyer 330. Holmes v 
Meynell, Sir T. Ray. 452. 8S. C. 2 Show. 135, Gilbert v 
Witty, Cro. Ja. 655. These are the cases, relied on by the 
court in Davis v Shanks, to support their decision. But 
when we come to examine these cases, we discover that they 
relate to quite a different subject from that, which was then 

to be tried and decided, and that they do not govern the 
case, which was then before the court. All the cases, relied 

on in the decision of that case, related to the rule, creating 
cross-remainders between tenants in tail, and had no bearing 
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on a case like this. June 1843 
——_—__—s» 


Fifihly; the plaintiff is the sole heir and representative of ~ Picot, 
his sister, as to her real estate. And the personal estate ofthe ~~ 
child Elizabeth must go to her administrator to be distribe - 
uted among her next of kin, who are her brother Julian and 
her mother, the present defendant. ‘These represe:tatives 
take the estates as above described, subject to be divested, 
and go over to the ulterior remainder-man, on the death of 
Julian ander 21 and unmarried. 

Perhaps the parties will be satisfied with this declaration 
and adjust the matters in dispute between themselves. But 
this court will not take the accounts, until an adininistrator 


of the deceased child be made a party. 


By consent the cause was remanded to the court below. 


CHARLES GREGORY vs. ELIJAH MURRELL. 


Where two persons engage in a Common risk as sureties for a third, and 
one «-f thew subsequently takes an indemnity from the principal debt. 
or, it enutes to the benefit of both. 

The case of Fugan v Jackson, 4 Dev. 263, cited and approved. 


This canse, having been set for hearing, was transmitted 
to the Supreme Coutt, by consent of parties, from the Court 
of Equity of Onslow county, at the Spring ‘Term, 1842. 
The pleadings and facts are stated M the opinion delivered 
in this court. 


John H. Bryan and J. W. Bryan for the plaintif&£ 
No counsel for the defendant. 
C2 
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June 1842, Gaston, J. The plaintiff alleges in his bill that he and 


one Mabry Pettaway and the defendant had become bound 
as joint sureties for one Asa H. Rhodes, on a note payable 


Murrell. to the President and Directors of the Bank of the United 


States, at their branch at Fayetteville in this State; that the 
said note had been renewed by payments of instalments 
made by the said Rhodes, until it was reduced to the sum 
of six hundred dollars, for which sum the last note was giv- 
en; that this note became due on the fifth of May, 1833, 
ond, not having been paid according to its tenor, the same 
was put in suit against all the parties thereto, judgment 
thereon obtained, and the said judgment and gosts paid by 
the defendant and the plaintiff, each contributing the sum of 
three hundred and fifty dollars and twenty-three cents, 
The bill furtler states that Rhodes became utterly insolvent 
and removed out of the State, that Pettaway died, John B. 
Thompson administered on bis estate, and that said estate is 
entirely insolvent. It further charges that, on the 11th of 
Sept. 1833, Rhodes executed to the defendant a bill of sale 
for two negroes, Dinah and Clary, for the nominal conside- 
ration of five hundred and fifty dollrrs, and avers that, in 
truth, no consideration passed from the defendant to 
Rhodes, but that the deed was executed purely and solely to 
indemnify the said defendant from loss because of his liabil 
ity as a surety for Rhodes; and the prayer of the bill is, that 
the plaintiff, who engaged in a common risk and has shared 
in a common loss with the defendant, may be declared entitled 
to share with the defendant in the benefit of said indemnity. 

The answer of the defendant admits that “the plaintiff 
Mabry Pettaway and himself were the joint sureties of 
Rhodes in the accommodation obtained by the latter in the 
U. S. Bank, and the same was lessened by renewals on the 
note, whereupon judgment was obtained, and that the judg- 
ment was had and the same paid, as set forth in the plain- 
tiff’s bill, but the defendant saith, that, when the said note 
was given, he advarced to Rhodes, to enable him to pay the 
instalment then required, before a renewal could be had, the 
sum of two hundred and ten dollars: that when he advanced 
this sum-he purchased the two negroes “ valued at $550,” 
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for which sum he sold them in a few days thereafter to Lot June 1648 


Ballard, and that the plaintiff knew of this purchase and | 
sale by the defendant, before he executed the last note as one 


of Rhodes’ sureties; that he denies “the charge of never Murrell. 


having given any consideration for said slaves, or that said 
slaves were worth more than he purchased and afterwards 
sold them for;” he further says that “ far from being more 
than indemnified by the purchase of the negroes in question, 
he has actually been a loser by Rhodes;” he denies the al- 
legation “that the bill of sale received from Rhodes was in- 
tended solely as an indemnity, but says that it was an abso- 
lute and bona fide bi!l of sale, made to carry into effect an 
absolute purchase,” and further says, that before and at the 
time of said purchase Rhodes complained to him of false 
reports, which had been circulated to the injury of his cred- 
it, “ and offered to the defendant the slaves in question as a 
means of paying him for his advances.” The defendant 
states that Rhodes sent off several valuable slaves to Flori- 
da before he left the State, and has since died there, leaving, 
as defendant has been informed, considerable property, and 
that defendant not “having knowledge of the inpoivency of 
Pettaway’s estate does not ‘admit the same.” 

To this answer there was a general replication, and, proofs 
having been taken, the cause was transmitted here for 
hearing. 

Upon the proofs it appears that the parties have mistaken 
the date of the note, upon which they were sued. It bears 
date the 5th of October, 1833, is executed by Rhode¢s te 
Murrell the.defendant, and endorsed by him, the: piaintiff, 
and Pettaway; and is made payab'e at the office of discount 
and deposit of the Bank of the United States ninety days af- 
ter date. Durant H. Rhodes, who was present at the close 
of the bargain between the defendant and his brother Asa 
Rhodes for the negroes Dinah and Clary, certifies, tl:at the 
defendant was to pay for them $550, and, in November fol- 
jowing, paid in part therefor $210—and that Asa Rhodes 
said that he intended to make Murrell safe, and wished to 


make Gregory (the plaintiff) safe. Anthony H. Rhodes, an- - 


other witness to the transaction, states, that Asa Rhodes said 
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he wanted the negroes to go to that debt, to save Murrell 
from loss on aceount of it, and, if any thing remained, to go 
to the benefitof Gregory. Benjamin White testifies, that he 
has heard Murrell say that Rhodes had sold him the negroes 
for $550, and after saving himself harmless, he bad paid over 
the residue of the price to Khodes, and Ballard, who pur- 
chased the negroes from the defendant at the price of $350, 
(the very sum named in Rhodes’ bill of sale) declares, that 
he was informed Ly the defendant that they were placed in 
his hands by Rhodes to save the defendant harmless cn ac- 
count of the surety note, and that if any surplus remained 
it was to be applied to the benefit of the plaintiff. 

Taking this testimony in connection with the studiovsly 
vague and disingenuous answer of the defendant, we have 
not a doubt but that the slaves mentioned in the plead- 
ings were conveyed to the defendant, if not wholly yet cer- 
tainly in part, as an indemnity—and in that indemnity, what- 
ever be its extent, the plaintiff is entitled to share. When 
two engage in a common risk as sureties for a third, and one 
of them subsequently takes an indemnity from the principal 
debtor, it enures to the benefit of both. Fagan v Jaci:son, 
4 Dev. 263. 

It does nct appear whether the $210, which Durant H. 
Rhodes proves was paid to Asa Rhodes, was or was not ap- 
plied in renewal of a former note, on which all the parties 
were bound. Nor is it necessary for us now to determine 
how that fact is, as it is more properly a taatter to be consid- 
ered in taking ap account. If it were so applied, then the 
amount of the indemnity, received by the defendant and in 
which the plaintiff is to share, that is the price of the slaves, 
will be diminished by that sum. If it were not so applied, 
then it will be a question, whether the entire price of the 
s'aves will not be taken as the value of the indemnity. No 
objection has been raised to a decree, either in the pleadings 
or ut the hearing, because of a defect of parties. Asa Rhodes 
having left the State and died abroad, no objection would lie 
because he or his representative is not a party defendant. 
Nor will we, of our own motion, refuse to do what seems 
just between the present parties, because the representative 
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of Pettaway is not before us. Although the defendant states June 1842 
that he does not “know” that the estate of Pettaway is in- ‘Gum 
solvent and “therefore” does not admit it, we cannot well v 
doubt but that the plaintiff and defendant both believe it to Murrell. 
be insolvent. Under this belief, they have paid off the 
judgment equally between them, and neither has made any 

effort nor advanced any claim to get contribution to his loss 

out of that estate. 

The court declares that the defendant has received an in- 
demnity from the common principal of the plaintiff and de- 
fendant, because of their common liability for such princi- 
pal, in which the plaintiff is entitled to share, and directs a 
reference to ascertain the amount of the indemnity so re- 
ceived and the portions of the common loss respectively sus- 
tained. 


Per Curiam, Decreed accordingly. 
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CHRISTINA CRAWFORD and others vs. JOHN J. SHAVER 
and others. 


June 1842 A. devised as follows: “ 1 give, devise and bequeath all my estate to my 


daughter C. and my son 'I’., to have and possess said real and person - 
al estate during their natural lives, and after their death the said pro- 
perty, real and personal, to descend and be transmitted to their chil- 
dren. Should my son T. die without leaving issue of his body, my 
will is, that the property, devised and bequeathed to him, after his 
death, shall be limited and vested in the children of my daughter C. 
My will and desire is, that the negroes | have given to my daughter C. 
and son T. shall be hired out in the county of Rowan and not without 
the county, and the profits of their hiring shall be equally divided be- 
tween them during their natural lives; and my further will is, that 
neither my dwelling-house or tract of land be rented out, on which I 
live, but any other tracts may be rented out as they may deem fit.” 
At the date of this will, and at the death of the testator, his daughter 
C. wasa married woman. Held that the wife, under the expressions 
of this will, did not take an estate to her separate use. 


_ The court will not force a construction to raise a trust for the separate 


use of the wife, nor gather the intention that a separate estate is lim- 
ited for her, from terms that are ambiguous or equivocal. 

The cases of Rudiseli vy Watson, 2 Dev. Eq. 430, and Giliam v Weich, 
4 Dev. 286, cited and approved. 


This was an appeal from an interlocutory decree of his 
Honor Judge Pearson, at the Spring Term, 1842, of Row- 
an Court of Equity, dissolving an injuction, which had been 
obtained by the plaintiffs. The facts presented by the plead- 
ings are stated in the opinion delivered in the Supreme 


Court. 


D. F. Caldwell and Boyden for the Plaintiffs. 
No counsel for the defendants. 


Gaston, J. Thomas Mull, on the first of January, 1835, 
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executed a last will and testament, which, after his death, Jane 1842 
was admitted to probate, and, the executor therein named (aia 
having renounced the office of Executor, administration on —v 
the estate of the deceased cum testamento annero was Shaver. 
granted to William D. Crawford, the husband of Christina 
Crawford, the danghter of the testator. By his will, the tes- 
tator devised and bequeathed as follows: “I give, devise and 
bequeath all my estate to my daughter Christina Crawford and 

my son Thomas Mull, Jun., to have and posscss said real and 
personal estate during their natural lives; and after their 
death, the said property, real and personal, to descend and to 

be transmitted to their’ children. Should my son Thomas 

die without leaving issue of his body, my will is, that the 
property devised and bequeathed to him, after his death, 
shall be limited and vested in the children of my daughter 
Christina Crawford. My will and desire is, that the negroes 

I have” (given) “to my daughter Christina and son Thomas 
shall be hired out in the county of Rowan and not without 

the county, and the profits of their hiring shall be equally 
divided between them during their natural lives; and my 
further will is, that neither my dwelling-house or tract of 
land be rented out, on which I live, but any other tracts of 
land may be rented out as they seem fit.” William D. 
Crawford and Thomas Mall, Jun., made a division of the 
slaves of the testator, comprehended in the general devise 

and bequest therein set forth, and, afterwards, Crawford, for 

the purpose of indemnifying some of the defendants from 
injury by reason of their :iability for him as his sureties, ex- 
ecuted a deed of trust to the defendant Shaver, whereby he 
conveyed all his interest, whatever it might be, in the ne- 
groes bequeathed to his wife. A bill was filed, in the name 

of Christina Crawford and her infant children, suing by 
their next ‘friend, against the trustee and the cestuy que 
trusts in this dced of Crawford, to enjoin a sale of these ne- 
groes, upon the ground, that in Equity the same belong to 

the plaintiff Christina during her life, exclusively of her 
said husband, with remainder or a residuary interest therein 
after her death to her children, the other plaintiffs. The in- 
junction was granted as prayed for, but, upon the coming in 
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June 13420f the answers of the defendants, it was ordered that the in- 
Crawford Junetion be dissolved so far as to permit the trustee to sell 
v the estate, which Wm. D. Crawford had in the negroes, for 
Shaver. and during the life of his wife, upon bond with sufficient 
surety being taken for the forthcoming of the same and the 
increase thereof at her death. Fromm this interlocutory de- 
cree the plaintiffs prayed and obtained an appeal to this 

court. : 
The appellants object to the decree, for that, by his will, 
the testator has declared his purpose, that the plaintiff Chris- 
tina should have a beneficial interest for her life in the slaves 
in question, independent of the control, and exempt from the 
disposition of her husband, with remainder in the slaves to 
her children. But we can find no ground upon which this 
construction can be maintained. Marriage is, at law, an ab- 
solute gift to the husband, of all the goods, of which the 
wife was possessed in her own right at the time of the mar- 
riage, and of such others as come to her during the mar- 
riage. Im Equity the wife may take and hold personal as 
well as real estate, separate from, and independent of, her 
husband; but as Equity follows the Law, it must appear, ei- 
ther from the nature of the transaction or the terms of tke 
conveyance, that the property is given to her separate use, 
before his marital rights thereto can be excluded. There is 
nothing in the nature of the transaction—as in a case of a 
marriage settlement, where the busband is a party, or as in 
a case of a conveyance by a husband tothe use of his wife— 
which manifests a necessary inte:.t, that she should take a 
separate property. . And whatever expressiuns may be found 
in the will, tending to raise an inference of such an intent, 
they fall far short of those, which have been judicially de- 
termined to be insufficient for that purpose. See Rudisell v 
Watson, 2 Dev. Eq. Rep. 430. Gilliamv Welch, 4 Dev. 
286. The court will not force a construction, to raise a 
trust for the separate use of the wife, nor gather the inten- 
tion, that a separate estate is limited for her, from terms that 

are ambiguous or equivocal. 

It must be certified to the court below that there is no er- 


ror in the interlocutory decree appealed from. 
Per CurtaM, Ordered accordingly. 
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SAMUEL C. GAUSE ws. JAMES C. HALE & wife. 


In construing marriage articles, Courts of Equity are not restrained by June 1843 
the technical rales, which prevail in limitations of legal estates and ~-————~ 
executed trusts; but indulge in a liberal interpretation, so as to secure 
the protection and support of those interests, which, from the nature 
of the instrament, it must be presumed were thereby intended to be 
secured. 

Where articles were entered into before marriage, by which it was stip- 
ulated, that, when the marriage took place, the lands and negroes 
therein mentioned, should be conveyed to a trustee named in said ar- 
ticles, that they might be assured to the wife during her natural life, 
and, from and after her decease, to the use and behoof of the heirs of 
the said wife and husband, and in default of such issue then to the 
use and behoof of the said wife, her heirs and assigns forever; it was 
decreed, on the bill of the said trustee, after the marriage, and against 
the expressed wishes of the said husband and wife in their answer, 
that the husband and wife should execute conveyances, by which 
there should be secured to the wife an estate during her life, free from 
the debts of the husband, and, during the coverture, exempt from his 
power, with a limitation to such children as might be born after mar- 
riage, equally to be divided between them, and, in case of the death of 
any of them under age, or, if females, unmarried and under age, with 
limitations over to the survivors and survivor, and with an ultimate 
limitation over to the wife, in case there should be no svch issue of 
the marriage or none living at her death. 


This cause was removed for hearing by consent of par- 
ties from the Court of Equity of Bladen county, at Fall 
Term, 1841, to the Supreme Court. The facts and ques- 
tions raised in the case are stated in the opinion of this court. 


Strange for the plaintiff. 
No counsel for the defendant. 


Gaston, J. On the 11th of January, 1832, articles of 
D2 
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June 1842 agreement were executed between James O. Hale of the first 
part, Ann Council Gause of the second part, and the plain- 
vy tiff Samuel C. Gause of the third part, whereby, after re- 
Hale. citing that the said Ann was seized in fee of certain lands 
in the county of Brunswick, and possessed of certain slaves 
therein named, and that a marriage was about to be had and 
solemnized between the said James O. Hale and the said 
Ann, it was covenanted and agreed, that the said James and 
Ann, in case the intended marriage should take effect, should 

and would, by some good and sufficient conveyance, settle 

and assure the said lands in and to the said Samuel, to the 

use and behoof of the snid Ann during the term of her nat- 

ural life, and, from and after her decease, to the use and be- 
hoof of the heirs of the body of the said Ann by the said 
James, lawfully to be begotten, and, for the default of such 
issue, then to the use and behoof of the said Ann, her heirs 

and assigns forever, and for no other use, intent or purpose 
whatever; and that they should, also, by like good and suf- 
ficient couveyance, settle and assure the before named ne- 
groes in and to the said Samuel, to the use and behoof of the 

said Ann, for and during her natural life, and, from and af- 

ter her decease, to the use and behoof of the heirs of the 
body of the said Ann by the said James O. Hale, lawfully 

to be begotten, and, for default of such issue, then to the use 

and behoof of the said Ann, her heirs and assigns forever, 

and to and for no other intent or purpose whatever. The 
contemplated marriage took effect, no conveyance was made 

as stipulated by the marriage articles, and the husband, ever 
since the marriage, has remained in the use and enjoyment 

both of the lands and negroes, the subject matter of said ar- 
ticles. In 1838, the said husband having sold one of the 

said negroes, and negotiated for the sale of others, the trus- 

tee, Gause, filed this bill against Hale and his wife, wherein 

he prays that conveyances may be made under the directions 

of the court, so as to carry into execution the true intent of 

the marriage articles, and assure the land and negroes to 

the uses, trusts and purposes thereby contemplated, that it 
may be ascertained what negroes yet remain of those named 

in the articles and what issue they have had, that the defen- 


Gause 
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dant Hale may be compelled to substitute property of equal June 1649 
value to the negro by him sold, which property shall be in- Que 
cluded in the assurance or assurances to be directed, that the 
plaintiff may, in the meantime, be secured against any fur- 
ther sales to be made by the said defendant, and for general 
relief. ‘To this bill a joint answer was filed by Hale and 
wife, in which the execution of the marriage articles is ad- 
mitted, but they say that these were signed without noticing 
their contents, that it was represented to them that the object 
was to secure the property to Mrs. Hale, and, if she had 
children by the marriage, to these children, and if she had 
none, then to her husband, if she should so choose; that 
they were entirely ignorant that any conveyances of the 
property were, after the marriage, to be made to the plain- 
tiff, or that he was to have any control over the property. 
The defendant Hale admits the sale of negro woman Tinah, 
but excuses it on the ground of necessity; aud both the de- 
fendants in said answer declare a strong repugnance that the 
plaintiff should be their trustee. 

No evidence has been offered, which supports the allega- 
tion, (if such an allegation can be understood as made in 
the answer,) that an imposition was practised on the hus- 
band, and much less on the wife, in obtaining the execution 
of the articles—and nothing is shewn, except the opinions 
of witnesses, that the plaintiff is an unsuitable trustee, 
wherefore the trusts declared or intended by the articles 
should not be effectually secured. In regard to this objec- 
tion we would observe that these vague opinions weigh no- 
thing; that he is the trustee designated in the articles, whose 
duty it is to see thei carried into execution; and that, shou!d 
he hereafter prove incompetent or unfaithful, he will, on a 
proper case shewn in a regular proceeding for that purpose, 
be superseded and another appointed in his stead. 

In construing marriage articles, Courts of Equity are not 
restrained by the technical rules, which prevail in limita- 
tions of legal estates and executed trusts, but indulge in a 
liberal interpretation, so as to secure the protection and sup- 
port of those interests, which, from the nature of the instru- 
ment, it must be presumed, were therety intended to be se- 


v 
Hale, 
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cured. In the present case, these were the interests of the 
wife and of the issue of the marriage. The manifest ob- 
ject of the articles is to put these beyond the control of the 
husband. Conveyances must therefore be prepared, by 
which there shall be secured to Mrs. Hale an estate during 
her life, free from the debts of her husband, and during the 
coverture exempt from his power, with a limitation to such 
children as may be born of the marriage, equally to be di- 
vided between them, and in case of the death of any of them 
under age, or, if females, unmarried and under age, with lim- 
itations over to the survivors and survivor, and with an ulti- 
mate limitation over to Mrs. Hale in case there should be no 
such issue of the marriage, or none living at her death. 

There should also be a reference to enquire and report the 
slaves and the issue of the slaves, to be included in the set- 
tlement, and also the value of the slave sold by the defend- 
ant James, and what property of equal value should be sub- 
stituted in the place thereof. 

And the cause is to be retained for further directions. 


Per Cur1AM, Decreed accordingly. 
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WILLIAM D. BRADLEY, Ex’or &c. vs. SUGARS JONES and 
others. 


A. devised as follows: “Ilend to my daughter P. J. one negro girl June 1842 
named Mary, her life, and after her death, to be equally divided among _— 
the heirs of her body forever.”” Held, that these words, if applied to 
real estate, would have created an estate tai! at common law, and that 
where words in a will would create an estate tai] in land at common 
law, they carry the absolute estate in a bequest of chattels. 

A bequest of a * negro woman and all her children’’ does not include 
the grand-children of the woman, born in the lifetime of the testatrix. 

A residuary clause in a will of “ All the balance of my estete, that is 
not given, to be sold; and the money arising from the sale I give to 
A. B.” &c. does not include the specie and bank notes in » pessesalon 


of the testator,at the time of his death, 
The case of Ham v Ham, 1 Dev. & Bat. Eq. 598, cited and approved. 


This was an appeal from certain interlocutory decrees 
made by his Honor Judge Setrie, at the Spring Term, 
1842, of Northampton Court of Equity. 

The bill was filed, at Spring Term, 1842, of Northampton 
Court of Equity, by William D. Bradley, Executor of Ma- 
ry Jones, against Sugars Jones and others, and its allegations 
(so far as regards the questions brought to the Supreme 
Court) were, that the said Mary Jones departed this life 
sometime in the year 1842, after having duly made and pub- 
lished her last will and testament, which was proved in 
Northampton County Court, at March Term, 1842, by which 
the plaintiff was appointed her executor, and that he quali- 
fied as such—and a copy of the will was annexed to and 
prayed to be taken as a part of the bill—that in and by the 
said will the testatrix bequeathed as follows: “I give unto 
my son Willie Jones’ children one sixth share in my negro 
woman Mary and all of her children. I give unto my 





June 1842 


Bradley 
v 
Jones. 
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daughter Polly Carpenter one sixth share in my negro woman 
Mary and all her children.” “I give unto my son Richard 
Jones and my son Allen Jones and my son Sugars Jones 
and my son William P. Jones one sixth share a piece in Ma- 
ry and and her children” —that the said negro woman Mary 
had been bequeathed to the seid testatrix by the will of her 
father, George Norwood, in the following words, to wit, “I 
lend to my daughter Mary Jones negro girl Mary her life, 
after her death, to be equally divided among the heirs of her 
body forever’—that in the will of the said testatrix there 
was also the following clause: “all the balance of my estate, 
that is not given, to be sold, and the money arising from the 
sales I give unto my son Sugars Jones one fifth part of the 
same, and all the balance I give unto my son William P. 
Jones”—that there was found among the effects of the said 
testatrix specie and bank notes, amounting to about six hun- 
dred and forty dollars, which were claimed by the said re- 
siduary legatees, and their claim was opposed by the distrib- 
utees of the said Mary Jones, alleging that as to this fund 
she had died intestate. It was also alleged that the slave 
Mary mentioned in the will of Mary Jones had a grand- 
child. And the plaintiff as executor, prayed that, as there 
were conflicting claims under these two wills, and he was 
ignorant as to the proper construction to be put on them, the 
court would advise how he should settle with the several 
claimants, and the proper parties were inade. 

The defendants answered and admitted all the material 
facts stated in the plaintifl’s bill, and submitted to any de- 
cree the court might make in the premises. 

‘The case coming on to be heard upon the bill, answers, 
and the wills referred to, his Honor declared that, by the will 
of Cieorge Norwood, the testatrix, Mary Jones, was entitled 
in absolute estate to the slave Mary and her children men- 
tioned in the pleadings, and that said slaves are disposed of 
by the will of the said Mary—that the slave the 
grand-child of the said slave Mary did not pass by the will 
of the said testatrix, under the clause bequeathing the said 
slave Mary and her children, but was disposed of by the re- 
siduary clause of the said will—and that, by the said resid- 
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uary clause, all the property of the said testatrix, (including June 1842 
the specie and bank notes,) not specifically bequeathed by “5. n, Bradley 
the said will, passed to the defendants Sugars Jones and 
William P. Jones; and a decree was made accordingly. 

One of the defendants prayed an appeal from so much of 
the decree as declared that the testatrix Mary Jones, under 
the will of her father, took an absolute estate in the slave 
Mary. Others of the defendants prayed an appeal from so 
much of the decree, as declares that the grand-child of the 
slave Mary did not pass under the bequest of Mary and her 
children—and also from so much of the decree as declared 
that the specie and bank notes, in possession of the testatrix 
at the time of her death, passed to Sugars Jones and William 
P. Jones, as residuary legatees; which appeals were allowed 
by the court. 


Santi 


No counsel for the plaintiff. 
B. F. Moore for the defendants. 


Dante, J. On this appeal, there are three questions for 
this court to determine. First, what estate or interest did 
Polly Jones take, under this clause in her father, George 
Norwood’s, will, “I lend to my daughter Polly Jones, one 
negro girl named Mary for her life; after her death, to be 
equally divided among the heirs of her body forever.” The 
difference between this case and Ham v Ham, | Dev. & 
Bat. Eq. 598, consists in the words “equally to be divided 
among the heirs of her body forever.” In Ham v Ham, 
the gift was to her daughter for lite, then to her lawful heirs, 
In the case before us, if it had been a devise of land, we 
think that Polly Jones would have taken an estate tail at the 
common law, and wherever words in a will create an estate 
tail in lands, they will, in a bequest of chattels, carry the 
absolute estate. ‘That the words made use of in Norwood’s 
will would create an estate tail in a devise of land, we think 
is established by the two cases of Jessonv Wright, 2 Bligh. 
2; and Doe v Harvey, 4 Barn. & Cress. 610. Hays on real 
estate, 100 to 115. We therefore approve of this part of the 
decree. Secondly, Mary Jones, by her last will, gave her 
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June 1842“ negro woman Mary and all her children” to certain lega- 


Bradley 
v 
Jones. 


tees. The slave Mary had a grand-child, born in the life- 
time of the testatrix. Did the grand-child of Mary pass to 
the said legatees, under the words “and all her children?” 
A devise or bequest to the children of a man do not extend 
to his grand-children; grand-children never take, when 
there are children to auswer the description, 2 Powell on 
Dev. 298, (Jar. Ed.) and the cases there cited. If, there- 
fore, when the persons to take are described as “children,” 
and under that description a grand-child cannot take, if there 
be children, so we think that where the property bequeath- 
ed is described in the will “to be the children of my negro 
woman Mary,” the grand-child will not pass to the said leg- 
atees. The grand-child of the slave Mary is therefore to be 
sold under the residuary clause, and the money arising from 
the sale, is to go to William Jones and Sugars Jones, in the 
proportions declared in the will. We approve therefore of 
this part of the decree. Thirdly, we do not agree to so 
much of the decree as declares William Jones and Sugars 
Jones to be the general residuary legatees of the testatrix, 
Mary Jones. The words of the will are as follows: “All 
the balance of my estate that is not given, to be sold. And 
the money arising from the sale I give to my son Sugars 
Jones, one fifth, and all the balance I give to my son Wil- 
liam Jones.” William and Sugars are to have only the mo- 
ney arising from the proceeds of the sale, and not all her 
money. We think that the testairix could not have intend- 
ed that her specie and Bank notes on hand at her death 
should be exposed to sale. She must necessarily have meant, 
by the above words, such property as was usually the sub- 
ject of sale. William and Sugars are, therefore, only par- 
ticylar residuary legatees of that money, which arose from 
the sales of all the saleable property, rot disposed of by the 
will. The money on hand at the testatrix’s death (viz: spe- 
cie and bank notes) is undisposed of by the will; and it will 
be distributed among the next of kin. So much of the de- 
cree, therefore, as declared, that the money on hand belong- 
ed to Sugars Jones and William Jones, ought to be corfect- 
ed according to this opinion. The costs of the cause in this 
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court are to be paid by the plaintiff out of the funds in his Jano 1843 
hands. No Solicitor’s fee to be taxed. ae ae 


Per Curram, Decree accordingly. 


JAMES RAINEY and others v2. RICHARD YARBOROUGH, 
Administrator &c. 


Toa bill brought by one surety against his co-surety for contribution, 
their common principal, or, if he be dead, his executor or administrator 
should be made a party defendant. 

A surety has no right to call upon his co-surety in equity for contribu- 
tion, without shewing that he could not obtain satisfaction for thé 
amount he has paid from their common principal. 


This cause, after being set for hearing, was transmitted on 
the affidavit of the defendant from Caswell Court of Equity, 
at Spring Term, 1838, to the Supreme Court. The ques- 
tions in the case are stated in the opinion delivered in the 
Supreme Court. 


Graham and Norwood for the plaintiff. 
J. T. Morehead for the defendant. 


Rurrin, C. J. In 1816, Thomas Boulden was appoint- 
ed by a court in Virginia the guardian of several infant chil- 
dren named Glenn; and entered into bonds in large penal- 
ties with the usual conditions for faithfully accounting for 
the estate of the wards, seven in number, in which the pre- 
sent plaintiffs and Smith, the intestate of the present defend- 
ant, were his sureties, Boulden afterwards died, and Eus- 

E2 
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Jane 1842tace Hunt administered on his estate. In 1831, Archibald 


Rainey 
v 


rough. 


Glenn, one of the wards, having come of age, preferred a 
demand against Hunt, as the administrator of Bou!den, and 


Yarbo- against the said sureties for a large sum, as a balance due to 


him from his late guardian. And by an agreement between 
Glenn, Hunt, and all the sureties of Boulden, except Smith, 
the matters in dispute, in relation to the guardian account of 
Boulden, and also in relation to the administration account 
of Hunt a3 administrator of Boulden, were referred to the 
arbitrament and award of two persons. The arbitrators 
proceeded to hear the parties, and “awarded that there was 
a balance due from the estate of said Boulden, deceased, to 
the said Archibaid Glenn of $5,533 35 cts., with the inter- 
est thereon trom the 25th of December, 1827.” T'o this ar- 
bitration Smith refused to become a party; and, after the 
award, he refused also to pay any part of the sum; but died 
intestate, and the defendant, Yarborough, became his ad- 
ministrator, 

The present suit is brought against Smith’s administrator 
by the other sureties or their representatives, and charges 
that Boulden was indebted to his ward in the sum found, 
and that he died insolvent, and that Hunt had no assets to 
satisfy that sum or any part of it, and that those sureties 
were obliged to pay the whole of it, and had done so: and 
the object of the bill is to compel contribution from the de- 
fendant of his intestate’s aliquot part. 

The answer brings forward divers points of defence, but, 
particularly, insists that Smith was not bound by the award, 
and refuses to admit that any sum was due from Boulden to 
his ward, A. Glenn, or that Boulden’s estate was insolvent, 
or that Hunt had not assets to pay whatever, if any thing, 
was due. 

The case was submitted on the hearing a year ago, and 
was allowed by the court to stand over, that the parties might 
have an opportunity of sending the cause back for the pur- 
pose of framing the pleadings properly, with the view to the 
determination of the real controversy. The necessity for 
the insertion of additional matter in the bill, and making 
other parties, is obvious. In the first place, as Smith was 
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not a party to the arbitration, the award has no operation June 1848 
against him, but he is chargeable only upon an account to “Raiuey 
be taken in this cause of Boulden’s guardianship. Moreo- = y 
ver, the insolvency of Boulden’s estate, and the full admin- Yarbo- 
istration of his assets by Hunt, are not admitted, nor even songh. 
found in the award; and, consequently, those facts are now 

to be established in the cause. ‘That, also, can be done on- 

ly by taking the administration account in this cause. To 

the taking of each of those accounts, Hunt, the administra- 

tor, is an indispensable party; for the plaintiffs have no equi- 

ty against their co-surety, until it be shewn, that they can- 

not obtain satisfaction from their common principal. It 

may be, that Hunt has now funds forthat purpose. Indeed, 

from the omission for a year on the part of the plaintiffs to 

take the steps indicated by the court, we are led to suppose, 

that between Mr. Hunt and themselves some undestanding 

may have taken place, and that they have,-in consequence, 
abandoned this suit. But, however that may be, it is cer- 

tain they cannot get a decree upon their present bill, and, as 


the defendant insists on the judgment of the court being giv- 
en, we do not feel at liberty to defer it longer, but must dis- 
miss the bill, for the foregoing reasons, and with costs. 


Per Curiam, Bill dismissed with costs. 
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FRANCIS A. WADDELL ad wife vs. JOHN L. HEWITT. 


Jone 1842 Where a bill is brought to enforce the payment of a sum of money, se- 


-_-—_- - 


cured by mortgage, by a sale of the mortgaged premises, and it turns 
out, upon a sale taking place, that the proceeds of such sale will not 
satisfy the amount ascertained to be due; and where the creditor has 
no means of recovering the balance at law, and especially where he 
has been deprived of his legal securities by the fraud or misconduct 
of the debtor, a Court of Equity will order execution to issue for the 


amount remaining unsatisfied. 

The cases of Brockelt v Foscue, 1 Hawks 64. Fleming v Sitton, 1 Dev. 
& Bat. Eq. 621; and Crawley v Timberlake, 1 Ired. Fiq. 346, cited 
and approved. 


Under the decree in this case (see the case Ist. Ired. Eq. 
R. 475) at the the last term, the land therein mentioned was 
sold, and did not produce enough to satisfy the amount as- 
certained by the master’s report to be due to the plaintiffs. 
The plaintiffs’ counsel now moved for an execution against 
the defendant, to enforce the payment of the balance of the 
debt remaining due. This motion was opposed by the de- 
fendant’s counsel. 


Winston and Iredell for the plaintiffs, 
Norwood for the defendant. 


Rurrin, C. J. Under the decree made at the hearing of 
this cause, 1 Ired. Eq. 475, the master reported to the last 
term the sum due for principal! and interest up to the 1st day 
of January, 1842, for the three last instalments of pur- 
chase money; for which the defendant was, by the agree- 
ment, to have given bonds. payable the Ist days of January, 
1840, 1841 and 1842. The report was confirmed; and a 
decree made in conformity thereto, that unless the defendant 
should pay that sum by acertain day named, the land, which 
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the plaintiffs had conveyed, should be sold for the purpose June 1842 
of raising the same. A sale has been made and reported to Wo qaen 


this term; but the sum, brought by it, is inadequate to dis- 
charge the debt to the plaintiffs. ‘They now move for fur- 
ther directions, and, particularly, for a personal decree against 
the defendant for the residue of the debt and execution there- 
of according to the statute. 

We are of opinion that, in the state the case is, the plain- 
tiffs are entitled to the directions they ask. The former de- 
cree established the agreement between the partics, and 
that the plaintiffs had executed it by making a deed, and 
that the defendant had accepted it. ‘The deed was exhibit- 
ed and proved in the cause; and it contains the usual clause 
of release for the purchase money. The answer admits 
that no part of the three last instalments was paid; and tLat 
no distinct security was given for them, except the original 
agreement. Consequently the plaintiffs have no remedy at 
law for the purchase money. Brockett v Foscue, 1 Hawks 
64. That gives a jurisdiction to this court. It is within the 
ordinary province of Equity to retieve against such a mis- 
take or fraud, as well as to compel a discovery of it. If the 
defendant had given his bonds or other securities, on which 
the plaintiffs could have enforced the payment of the pur- 
chase money by action at law, this court would not inter- 
fere beyond directing a sale of the premises equitably mort- 
gaged. Fleming v Sitton, 1 Dev. & Bat. Eq. 621. Here 
the plaintiffs have no such securities. They delivered the 
deed upon an engagement of the defendant, within a few 
days thereafter, to deposit Gibbs’ bond and his own for the 
unpaid balance of the purchase money. That he failed to 
do; and the question is, whether equity will allow him to 
avail himself of the release obtained by such means, and if 
not, what the decree against him should be. It is too plain 
to be questioned, that equity will put the release out of the 
way. Crawley v Timberlake, 1 Ired. Eq: 346. We are 
next to enquire as to the extent of the relief. That specifi- 
cally asked in the bill, on this part of the case, is, that the 
defendant should assign Gibbs’ bond and give his own bonds 
with sureties, and that, in default of payment, as the instal- 


Vv 
Hewitt. 
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June 1842 ments should fall due, the same should be raised by a sale 
Waddell. of the land; and to this was added a prayer for general re- 
vy _ lief. Now, it so happened, that before the report and decree, 
Hewitt. al] the instalments had become payable. If the defendant 
had offered his bond, with proper sureties for any instalment 
not due, the plaintiffs must have accepted it. But he made 
no such offer, and even now does not offer his bonds, but in- 
sists that the plaintiffs can have no further relief, upon the 
ground that they have no othersecurity butthe land. That 
we have already disposed of, by saying that “the plaintiffs 
shall not be prejudiced by the want of securities, which 
they lost by surprise or by the fraud of the defendant. 
Then, do we fulfil our duty by decreeing that the defendant 
should now execute those bonds? Certainly not. 'Themo- 
ney is already due, and the sum has been ascertained to the 
satisfaction of the defendant himself, who took no exception 
to the report. This court was competent and obliged to 
ascertain the sum due, in order to know how much should 
be raised from the land, if it would bringso much. As 
there are no existing legal securities fur the debt, but the 
plaintiffs have been deprived of them as stated, equity ought, 
upon the principle of preventing unnecessary litigation, or 
for general convenience and the interest of both parties, to 
decree directly the immediate payment of the money. To 
order the execution of bonds now, would be nothing more or 
less than begetting suits, to be determined in other conrts, for 
the very matter which this court has already determined. 
The decree stands on the same footing with one granting re- 
lief, as well as discovery in the case of a lost bond, which 
is a jurisdiction perfectly established. 

Against this additional assistance, however, the defendant 
renews the objection made on the hearing, that the plaintiffs 
have not had a survey made, and executed a further deed. 
Besides what was said before upon it, we may remark that 
this matter is not even alluded to in the answer, and drops 
out incidentally in Mr. Lord’s deposition; and it does not 
therefore appear that the defendant had requested such a 
survey, or that the plaintiffs had refused. But there 
is, at present, a further and decisive answer to it, which is, 
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that the defendant has allowed the land to be sold under the June 184 
decree, and has now no interest in a survey of it or its more ~~ 


particular identification. 
The bill being sufficiently broad in its statements and 


prayers to embrace the case, as it now appears upon the 
master’s reports, we think there must be an absolute decree 
against the defendant for the money heretofore declared to 
be due, deducting therefrom the proceeds of the sale of the 
land; and that execution may issue therefor as well as for 


the costs. . 
Per Curiam, Decreed accordingly. 


GEORGE HOLLAND & others ve. WILLIAM PECK, Ex’or &c. 


A. by will, dated in 1807, devised as follows, after directing the sale cf 
certain bank stock upon the death of his wife: The executors * shall 
pay over and deliver the money arising from the sale for the benefit of 
the Methodist Episcopal Charch, ia America, whereof Francis Asbury 
is the presiding bishop; this sum to be disposed of by conference or 
the different members composing the same, as they shall, in their 
godly wisdom, judge will be most expedient or beneficial for the in- 
crease and prosperity of the gospel.” Held, that this bequest being 
made to a multitude of persons in their aggregate capacity, which 
persons have not been incorporated by any act or charter of incorpo- 
ration, and the object of the bequest being of so indefinite a nature 
that the court cannot determine how it should be applied, the same is 
void, and that the testator therefore died intestate as to the subjects 
matter of this bequest. 

Held also that the doctrine of the English Courts of Chancery in rela- 
tion to charities, by which, in certain cases, they direct such bequests 
to be executed cy pres, is unsound in principle, and cannot be adopted 
by the Courts of Equity of this State. 

The case of McAuley v Wilson, 1 Dev. Eq. Rep. 276, cited and approved. 


This cause was removed by consent from the Court of 
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June 1842 Equity of Wake county, at Spring Term, 1842, to the Sa- 
Hollan 1 preme Court, to be heard upon bill and answer. 


v 


Peck. 


The bill alleged in substance that William Holland, late 
of the county of Wake, departed this life on the 4th of De- 
cember, 1809—that, by his last will and testament, which 
was duly proved, he directed that the executors therein 
named should invest the sum of $5,000 in stock of the 
Bank of the United States—that the interest on the divi- 
dends thereof should be paid in certain proportions to his 
mother-in-law Frances Rhodes and his wife Nancy Holland 
during their natural lives, and then directed and bequeathed 
as follows, viz: “1 further will, that upon the death of my 
beloved wife Nancy Holland, my executors sell to the best 
advantage the bank stock, the product whereof is hereinbe- 
fore given to my beloved wife and mother-in-law, and the 
sum raised by the sale thereof it is my will and desire that 
my executors pay over aud deliver for the benefit of the 
Methodist Episcopal Church, in America, whereof Francis 
Asbury is at present the presiding bishop; this sum to be 
disposed of by conference or the different members compos- 
ing the same, as they shall, in their godly wisdom, judge will 
be most expedient or beneficial for the increase or prosper- 
ity of the gospel”—that William Peck alone, of the execu- 
tors named in the said will, and all of whom qualified as 
such, now survives—that in pursuance of the directions of 
the testator the said executors made the investment of the 
sum of $5,006 in stock of the Bank of the United States, 
and afterwards, on the expiration of the charter of that bank, 
the proceeds of the said stock were invested in stock of the 
State Bank of North Carolina, and subsequently in stock of 
the Bank of the State of North Carolina, where it now 
stands in the name of the said Peck as surviving executor— 
that the said Frances Rhodes and Nancy Holland are both 
dead, the latter who was the survivor having died in the 
year 1839. The bill then alleged that the said William 
Holland left no children, and that the plaintiff William Hol- 
Jand and the intestates of the other plaintiff Henry W. Mil- 
ler, were his next of kin, and entitled to distribution of his 
personal estate. And the bill then insisted that the bequest 
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above cited to the Methodist Episcopal Church, as there de- June 1848 
scribed, was void, both from the want of capacity in the "Holland 
legatees to take, and from the uncertainty as to the objects —y 

to which the legacy was to be applied—and that therefore Peck. 
the said Bank stock belonged to the next of kin and distrib- 

utees of the said William Holland, there being no residuary 

clause in the will. And an account and decree for the 

amount was prayed against the said William Peck, surviving 
executor &c. The defendant, in his answer, admitted all 

the facts stated in the bill, and submitted to any decree the 

court might think proper to make. 


Badger for the plaintiffs. 
Iredell for the defendant. 


Gaston, J, The testator has directed that, upon the 
death of his wife, his executors shall sell the bank stock in- 
to which he had in a former part of the will directed a por- 
tion of his estate to be converted, and “ pay over and deliv- 
er the money arising from the sale for the benefit of the 
Methodist Episcopal Church, in America, whereof Francis 
Asbury is at present” (was at the date of the will) “ the pre- 
siding bishop; this sum to be disposed of by the conference 
or the different members composing the same, as they shall, 
in their godly wisdom, judge will be most expedient or ben- 
eficial for the increase and prosperity of the gospel.” If 
this bequest of the proceeds of the stock is to be considered 
made to the body therein described, for their own benefit, as 
the former part of the clause would seem to declare, it is 
not to be questioned but that the bequest must fail for want 
of capacity in the legatees to take and enjoy what is so giv- 
en. The Methodist Episcopal Church, in America, com- 
prise a great multitude of individuals, of whom some are 
hourly passing out of existence and others coming into be- 
ing, and, as an aggrecate body, is incompetent to hold pro- 
perty of any kind, unless, by virtue of some charter or act 
of incorporation, it be invested with that privilege as an ar- 
tificial person. But it is manifest from the subsequent part 
of the clause that the bequest was made to this body asa 
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June 1842 mere instrument for carrying into effect an ulterior and 
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 Digher purpose of the testator—that the money, the subject 
of this bequest, might be disposed of by the governing min- 
ister of the church, to such objects, and in such manner, as 
they should determine to be most conducive to the diffusion 
of the doctrines and precepts and influence of the holy gos- 
pel. It is therefore a bequest upon trust; and if the trust be 
one, over which the constituted authorities of the country 
can exercise jurisdiction, they will not permit it to be de- 
feated because of incapacity in the designated trustees to 
take the property, but will fasten the trust upon the property 
and make or imply trustees, or take other effectual means to 
cause it to be executed. But if the trust be one over which 
they cannot assume jurisdiction, then it necessarily fails; for 
in the legal sense of the term, ¢hat can never be a trust 
which leaves any where an uncontrolatle power of disposi- 
tion. Such a power constitutes ownership, 
: It cannot be objected, that the end sought to be accom- 
plished by the testator is against law. In every country 
where justice, peace and good will among men are held in 
esteem, religion must always command the highest venera- 
tion. Abstractedly from its intrinsic excellence, it must be 
known and acknowledged as the surest basis, on which to 
rest the superstructure of social order. It cannot be, indeed, 
that every religious creed of every mode of worship should 
be equally acceptable to God, or in its practical results equal- 
ly beneficial to man. In many countries the law makers 
have undertaken to declare what is the true faith, and to pre- 
scribe which is the rightful worship, and either prohibit all 
others as unlawful, or tolerate them merely out of indulgence 
to human frailty. Where religion is thus established by 
law, of course the courts cannot there recognise an appro- 
priation of funds or property to the support of a prohibited 
religion, as entitled to the protection of the law, nor will they 
even uphold such appropriation ™ aid of a tolerated reli- 
gion, further than will accord with the limited indulgence 
which the law has granted to it. But with us, it is incor- 
porated into the very elements of our svcial organization 
“that all men have a natural and unalienatle right to wor- 
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ship Almighty God according to the dictates of their own June 1842 
consciences,” and “that there shall be no establishment of H “Holland. 
any one religious church or denomination in this State over 
any other”—but “that all persons shall be at liberty to exer- 
cise their own mode ot worship.” It does not hence follow 
that religion is less the object of public veneration and re- 
gard with us, than in those countries where a church is es- 
tablished by law, but that the State disclaims the right of 
pronouncing what church is orthodox, and extends its pro- 
tection equally to every religious church and every religious 
denomination. Our constitution does not treat the worship 
of God as indifferent “either in reference to the welfare of 
individuals, or to the common welfare; but assumes it to be 
a moral duty incumbent upon all men, and their highest 
privilege as intelligent and accountable beings—a duty that 
is best performed, both as respects honor to God, the comfort 
of each man, and the peace and order of society, when that 
privilege is subject to no legal restraint.” (State v Jasper, 
4 Dev. 343)—and a privilege, which is most efficaciously 
secured and protected, when it is thus solemnly recognized, 
as the unalienable right of every individual. 

The end or object of this bequest is not only not unlaw- 
ful, therefore, but it is one entitled to the highest favor, 
which, according to our system of jurisprudence, can be ex- 
tended to a bequest for any public purpose, however benefi- 
cial. Itis clearly within that class of cases, which are 
termed gifts of charity. But while there is no difficulty in 
declaring that the object of the testator is a public, useful 
and beneficial object, and, therefore, the bequest a charity 
within the legal meaning of that term, yet it is apparent that 
the precise purpose of the testator in the bequest cannot be 
collected therefrom. ‘The disposition of the money is di- 
rected to be made by the conference “as they shall, in their 
godly wisdom, judge will be most expedient or beneficial for 
the increase and prosperity of the gospel.” The destination 
of the money is to the advancement of the gospel. But the 
means by which that end is to be effected, are left entirely 
to the uncontrolled discretion of the conference. Is the mo- 
ney to be employed in building churches, in establishing 


Peck. 
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Jane 1843 schools, in paying ministers, in publishing books, or in sup- 
“Helland porting the poor? These, and many such as these, would 
vy appear to be means tending to promote the spread and in- 
Peck. crease of the gospel; and any of these, had they been defi- 
nitely expressed, might be regarded as specific charitable ob- 
jects, which the courts could cause to be executed, although 
the trustees designated by the testator were unable to per- 
form them. But here is property given upon a trust, char- 
itable indeed, but of an indefinite character, and the trus- 
tees named by the testator are incompetent to take or hold 
the property so given; and the question presents itself dis- 
tinctly, on which, though we have recently had ogcasion 
to allude to it, we have refrained hitherto from making up, 
much, more from expressing an opinion, (see State v Mc- 
Gowen, 2d Ired. Eq. Rep. 9; and State v Gerard, decided 
at this term;) what is the disposition which by our law must 
be made of property so given? 

It is certainly the general rule, that, where property is 
given upon a clear trust but for uncertain objects, the sub- 
ject of such trust is regarded as undisposed of, and the bene- 
fit of the trust results to those, to whom the law gives the 
property in default of disposition by its owner. In the case 
of a trust, there must be somebody in whose favor the court 
can decree a performance. If those, for whom a trust is 
created, are not sufficiently indicated, or may not be permit- 
ted to have the benefit thereof, the trust is ineffectually dis- 
posed of by the owner, and the law disposes of it for him. 
Merrice v Bishop of London, 9 Ves. 405. But this doc- 
trine does not obtain, in England, with regard to gifts for 
charity: It is there now settled, upon authorities which it 
is deemed too late to controvert, that where a charitable pur- 
pose is expressed, however general, the bequest shall not 
fal on account of the indefiniteness of the object, but the 
particular mode of its application will be directed by the 
King in some cases, and in others, by the Chancellor. The 
cases have there gone this length, that if a testtetor hrs man- 
ifested a general intention to give to charity, it matters not 
how uncertain the objects may be, or whether the purposes 
direzted be lawful or not, or whether the bequest can be car- 
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ried into execution or not according to the testator’s wishes— June 1842 
in all these and in the like cases, the courts will sustain the Holland 
legacy as a legacy to charity, and execute it as they call it 
cy pres, that is, according to their notions of charity—or, 
upon a direction from the Crown under the sign manual, as 
to the charitable purpose to which it shall be applied. And 
these cases are understood to proceed upon the principle, that 
where a testator has manifested an intent that his property 
shall be applied to a charitable purpose, charity, a¢ all events, 
is the purpose of his will, and the courts will find out for 
him some charitable purpose, if he has not sufficiently de- 
clared his, or substitute a charitable disposition of their own, 
in lieu of that which he has declared, but which the law 
will not execute. The principle is admitted to be unsound, 
and several of the decisions founded upon it are revolting to 
common sense. But, wise or unwise—reasonable or ab- 
surd—the law is there so settled, and the judicial tribunals of 
that country are bound so to administer it, however repug- 
nant it may be to their own sense of right. 

But we have no instance in this state, or as far as we are 
able to learn in any of the States of the Union, where this 
extravagant doctrine on the subject of charities has ever 
been acknowledged, and surely the courts of this country 
ought to pause Jong before they adopt it. By affecting to 
consider charity as the substance, and all else as but the for- 
mal part of a will, end compelling the testator to be charita- 
ble in our way, when we do not know in what way he pur- 
posed to be charitable, or when the charity he purposed can- 
not be executed, we shall, in effect, be makiaga will for him 
where he is silent, and altering it when his declared inten- 
tion necessarily fails. Especially odious and dangerous 
would be the exercise of such a power, in the case of the 
disposition of property to religious uses imperfectly defined. 
Where there is but one religion known to the law—and a 
religious hierarchy established by the law—there may be 
some consistency of plan in the declaration of more defined 
uses in cases of this description. But where all religious 
denominations are equal before the law, what guide is the 
Judge to have when called on to make such a declaration? 


Vv 
Peck. 
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June 1842 Js he to act according to his own faith or upon his own opin- 
Holland 1008 of religious truth, or according to what he believes to 


v 
Peck. 


have been the opinions or views of the testator? If accord- 
ing to the first, is it not almost certain that his declaration of 
the trust will make it a very different trust from what the 
testator intended? and if aceording to the latter, what cer- 
tainty can he have that he knows, understands and follows 
them out? In the case before us, the testator willed that the 
proceeds of this property should be applied to the increase 
and prosperity of the gospel, as the conference of the Meth- 
odist Episcopal Church, in America, should, in their godly 
wisdom, judge expedient for that purpose. In that wisdom 
he confided, and he did not purpose that the property should 
be disposed of otherwise than that wisdom might direct. 
To direct any other disposition would be to substitute cur 
will for his. 

But not only have the courts in this country as yet for- 
borne from adopting this settled, but at the same time con- 
fessedly wrong, principle of the English law on the subject 
of charities, but this court has, on one occasion, directly re- 
pudinted it. In the case of McAuléy v Wilson, 1 Dev. Eq. 
Rep. 276, Judge Henderson remarks “If there be any one 
who can compel the execution of the trust, that is, the appli- 
cation of the trust fund according to the directions of the 
devisor, then it is a valid trust, at least so much of it as is 
necessary to answer the intent of the founder. If there be 
more than is necessary for that purpose, the excess resu!ts to 
the heir at law or next of kin. For we do not, as they do 
in England, apply it to other objects of a similar kind by 
what is called the doctrine of cy pres.” 

It is the opinion of this court that the bequest in question, 
being made for a multitude of persons in their aggregate ca- 
pacity, as a religious denomination in America, which per- 
sons have not been incorporated by any act or charter of in- 
corporation, and to be disposed of as the ministers of that 
denomination shall deem most expedient for the increase and 
prosperity of the gospel, the same cannot be carried into ex- 
ecution, and is therefore void. 'The consequence necessari- 
ly is, that the deceased, in regard to the subject matter of this 
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bequest, must be declared to have died intestate, and the June 1842 
plaintiffs, who are admitted to be and to represent his next ~ 

of kin, are entitled to have an account thereof from the de- 

fendant. 


Per Curtam. Decreed accordingly. 





